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To the Riohr HonourABLE 


Sir THOMAS PARKER, Kant. 


Lorp CHIET Baron of His MajzsTY's Court 


of ExcHEQUER ; 
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Humbly inſcribed by 
His LoxDpsniy's 0 
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HE learned author attended W:fmin/ter- 
Hall above forty-years, chiefly at the 
Exchequer Bar; but for the laſt thirty years 
thereof in that court only: he retired in the 
year 1743, and when he took leave of the 
court, had been many years * Poſtman there. 
His long experience in the ſeveral branches 
of buſineſs in the Exchequer induced gentle- 
men of the profeſſion to deſire his Notes, 
which in his life-time, were all or the great- 
eſt part of them tranſcribed, are in many 
hands, and frequently cited in NYminſten- 
Hall. 


From ſome apprehenſions that theſe caſes 
might get into the preſs improperly, and 
come out imperfect, and, indeed, by the 
deſire of ſome gentlemen eminent in the 


® The Poſtman of the court of exchequer is the ſenior Lar- 
riſter attending conſtantly at that bar, who has the privilege of 
moving there before the King's Attorney and Solicitor General, 

and all his Majeſty's counſcl. 
profeſſion, 


viii The PREFACE. 


profeſſion, the editor was perſuaded to give 
the publick a true copy of ſuch Caſes only, 
as he author took in court with his own 
hand, and are ſettled and corrected by him- 


ſelf rom his Notes. 


George Wilſon 


AT 


© AT 


Serjeants Inn, 


December 10, 171g. 


Smith v. Johnſon. 


F a man depaſtures unprofitable cattle in his ground, he ſhall 
1 pay tithes in proportion to the number of the cattle and the 
value of the land, generally at the rate of two ſhillings in the 
pound; and the ſame proportion is to be obſerved, if they are 
travelling cattle that come and go ſucceſſively : cattle fed upon 
meadow ground after it is mowed, ſhall not pay tithes, unleſs 
by cuſtom. * 


Nov. 14, 1714, Sir Sam. Dodd made Lord Chief Baron, and 
Sir James Montague made a Baron of the Exchequer. 


At Serjeants Inn, February 26, 1715. 
Keddington v. Bridgman. 


T* was held by Bury and Price Barons, that a compoſition by 
way of retainer by parol can be good only for one year, 
being by way of contract, but a leaſe of tithes even for one year 
by parol would be void: Mountague Baron, ſeemed to be of 
opinion, that an agreement between the parſon and his pariſhi- 
oner for ycars by parol would be good, though not for lite, 
being only an agreement that he will not ſue the pariſhioner for 


ſo many years for tithes. 


dy 


Tithe Herbage 
or for Agiſt- 
ment. 


Hard. 35 I 84. 


. 32 


Compoſition 
for Tithes. 
Yelv. ys Cro. 
Ja. 137. Hob. 
176. 2 Browul. 
17. 2 Ro. Abr. 
63. Sir Wm. 
jones 174. Q. 
Godol. 353, 
363. Latch 176. 


1 Lev, 24 Godol, Rep. 358, 368. Noy 121. x Cro. 637, 669. 2 Br. Cas. Ch 161, 
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Tithe Herbage 
or Agiſtment 
Tithe, by 
whom payable. 
Hard. 164. 

1 Bulſt. 171: 
Poph. 126. 

2 Cro. 430% 

1 Ro. Ab. 


De Term. Paſche, 1716. 
3 
Term. S. Hilarli, 
171g. 


Underwood v. Gibbon. Jan. 31. 1715. 


ESOLVED by Bury, Price and Mountague Barons, + that 
the tithes for depaſturing unprofitable cattle ought to be 
aid by the occupier of the ground, and not the agiſtor : aud 
y Ld. C. B. Bury and Price contra Mountague, that ſaddle hor- 

ſes ſhall pay no tithes, no more than cattle for the plough and 

pale, or cattle killed ſor the uſe of a man's own family, in reſ- 
pect of the profit that otherwiſe accrues to the parſon from theſe. 


64, 647. Godolp. 429, 384. W. Jones 254. 2 Ro. Rep. 191. 2 Bulſt. 183. 


” 3.4 


& 


The ſecurity is 
to pay neither 
coſts nor intercſt 
on a recogni- 
ſance ſorfeited, 
which was giv- 
en upon a plea 
to an extent, 


D E 


Term. Paſchæ, 
1716. 


5 
— 0 


Rex v. Albert. April 18, 1716. 


N extent iſſued againſt Albert, Knig/t puts in his claim to 
A the goods ſeized, and plcads to the extent, Hook and 
Scanderet were ſecurity to the pleader according to the courſe 
of the court; Knight afterwards withdrew his plea, upon 
which an order was made for the payment of the money, which 
accordingly was paid : Mr. Attorney General moved, that the 
ſecurity thould pay coſts and intereſt from the time the Re- 
cogniſance was Bricited - but Mr. Turner and Mr. Ward ob- 
jected, that they having paid the ſum mentioned in the recog- 
niſance, and the condition being only to abide ſuch order as the 
court ſhall make, and the order that was made by the court 


being only for the principal ſum, neither the principal nor the 


ſecurity ought to be any further charged ; though where a 
man is bound in a bond to the crown, there intereſt ſhall be al- 
lowed in reſpect of the penalty of the bond, but this recogni- 


+ This was ſcttled in the caſe of 'Fiſter v. Zeman, Nev 19, 1920. But 
in the caſe of a common, the bill muſt be againſt the owner of the cattle 
(if Known) becauſe the owner of the ſail has no prokit by it. 

ſance, 


000“ on. 


at 


5 


* wget . i Jo _ __ 4 
— * 88 75 : 4 1 D — - 


De Term. S. Trinitatis, 1716. 


ſance is only a ſecurity for a collateral inatter. Per Baron 
Price, if there had been judgment for or“ againſt the King on P. 5 
this plea, there could have been no coſts of either fide ; and it is 
againſt the method of this court to pay coſts upon extents, 
though it is allowed upon Scire facias's by the new Act of Par- 
liament. 
Per Curiam, Neither intereſt nor coſts ought to be allowed 
againſt the ſecurity, no more than againſt the principal : ſo the 
Attorney General took nothing by his motion. 


Rex v. Southerby and Etchins. 5; 


OUTHERBY was outlawed and an extent iſſued, and an Th* N 
* Inquiſition was taken thereupon, and his houſe and goods — — — 
ſeizcd by virtue thereof: Itehins the landlord moved upon the ſeized upon an 
Stat. 8 Ann. to have the goods delivered to him, ſuggeſting Outlawry. 
that they had been diftrained by him for rent three days before Poſt Pl. 68, 
the extent. 271. 

Per Cin iam, not the party but the King only is concerned 
in the outlawry, and we cannot relie ve the landlord upon this 
+ motion. 


— 


* D E F. 6 


Term. S. Trinitatis, 
1716. 


Junii 10, 1716, Baron Bury made Lord Chief 
Baron in the room of Lord Chief Baron Dodd 
deceaſed. 


——— — — — 


At Serjeants Inn in Chancery Lane. 


Mullins v. Pratt. June 28, 1716. 8 


ILL for a legacy, the plaintiff ſet forth the ſubſtance of the When the Uro- 
will, and referred to it when produced: the deferdant in _ of a Willof 

his anſwer ſays, he believes there is ſuch a will: waen the 7 * be PE 

plaintiff came to make out his proof, he offered to produce the 24d. 

probate ; which was not admitted, becauſe it was in the cafe 


of a real eftate, of which the ſpiritual court hath no conuſance ; 


+ The ſame motion was made in Michaelmas Term, Nev. 26, 1717, 
between The King and Bun, but the defendant wis net relieved. 
3 and 


” 7-7 


* 
1 * 


A Vicar need 
not ſet forth 
how he is intit- 
led to tithe her- 
bage and ſmall 
tithes, Hard. 
321. dtonc v. 
Ludlowe. 
Hard. 30, 131. 
3 Burn s Eccle- 
Haſtical Law, 
375. P. 19, 
Hob, 296, 

2 Init. 642, 


hat a witneſs 
Las the inheri- 
tance of lands 
in the parifh 
(in the hands of 
a tenant) only 
goes to his crc» 
dit, 


*P.8 


8. 
Modus. 
Godol. Rep. 
364. Lib. 11. 


De Term. S. Trinitatis, 1716. 


and beſides the defendant hath admitted only, that there might 
be ſuch a will, but doth not know that it was executed accord- 
ing to the ſtatute ; otherwiſe if the admiſſion of the defendant in 
his anſwer had been full, it might have been read. 


At Serjeants Inn in Chancery Lane. 


Ayde v. Flower. June 28, 1716. 


Vicar preferred his bill ſor tithe Herbage and ſmall tithes ; 

it was objected for the defendant, that tithe for the de- 
paſturing of barren and unprofitable cattle may be due of com- 
mon right, but not to the vicar ; therefore it lies upon him to 
thew that he was endowed of it, or at leaſt that it hath been 
uſually received by the vicar, which would be an evidence of 
an endowment ; as to the tithe of meadow ground that hath 


bee mowed, of which the vicar has had the tithe, and after it 


is depaſtured by unprofitable cattle, there is no tithe due for 
that. Note ; The copy of the Valor Beneficiorum (which was 
taken by commiſſion in the reign of Hen, 8.) was > has and 
it did not appear that this demand of the plaintiff was mention- 
ed there among the other ſmall tithes. Lord Chief Baron Bury 
and Mountague contra Price that the bill ſhould be diſmiſſed, 


NV. B. It was objeQed to an evidence, that he had the inhe- 
ritance of lands within the pariſh (though he was not an in- 
habitant, and the lands were in the hands of a tenant) and there- 
fore his evidence would be to diſcharge the inheritance of the 
lands of the tithes ; which would be ſuch an advantage to him, 
as to render him not indifferent: but notwithſtanding this objec- 
tion, which goes only to the credit of a witneſs, he was admit- 
ted to be read. 


Mr. Forteſcue Aland being made a Baron, this cauſe was re- 
heard Fuly 17, 1717, and then the * plaintiff produced the en- 
dowment of the vicar by the Dean and Chapter of York, where- 
by the vicar is endowed de omnibus & omn'modis minutis Deci- 
mis quibuſcunque : and as to the Valor Beneficiorum it was ſaid, 
that there were other tithes not mentioned in that book, which 
the defendants themſelves admit belonged to the vicar ; and by 


the opinion of the four Barons, the detendants were decreed tv 


account with coſts. 


T; was ſaid in the caſe of Hucks v. Phelps, that if a man li- 
bels in the ſpiritual court for tithes in kind, and the defen- 
dant in that court pleads a modus, and the ſpiritual court refu- 


Grant's C. Het- ſes that plea, a prohibition ſhall go: a man may libel below 


ley 133. 13 


Cro. Car. 237. 


Latch 48. 


for a modus, or for tithes due by cuſtum ; but if the modus or 
cuſtom be denicd, the ſpiritual court cannot procecd, 


1 Vent, 263. Hob. 247. 3 Keb. $27. Hard. 406. Poſt Pl. 21. 


At 


S 


in 


De Term. S. Trinilalis, 


1716. 
At Serjeants Inn in Chancery Lane. 


Rex v. Peck. July 4, 1716. 


Fieri facias iſſued out of the court of Common pleas at 

the ſuit of Roberts againſt Peck, which Fieri facias was 
uſted 32 Aprilis, by virtue of which the Sheriff levied the goods, 
c but before the ſale thereof, or the return of thee writ, an 
Extent came to the ſheriff a: the ſuit of the crown to levy the 
goods, Cc. of Peck, teſted 2* Mair. The theriff returned this 
{ſpecial matter on the Fieri facias, and likewiſe upon the Fæ- 
tent, into the court of Exchequer in which it was ſaid, that 
Peck fuit poſſeſſianatus of the goods the zoth of April; upon 
which Mr. A. moved to quaſh the inquiſition, and Mr. F. moved 
that the ſheriff might amend his returg. * Baron Price was for 
quaſhing the inquiſition, which being found by a jury, he did 
not ſee how the ſheriff could amend it: Lord Chief Baron Bu- 
ry and Baron Mountague were of opinion the ſheriff might amend 
his return, and an order was made for that purpoſe, which was 
what the counſel for the ſheriff wanted to indemrify him, in caſe 
any thing had been moved againſt him in the Common Pleas 
upon the return of the Fieri facias. I. B. It was taken for 
granted, that though the goods were levied by virtue of the 
Fieri facias three days before the Teſte of the Extent, yet that 
was no bar to the crown: but guere if they had been ſold, for 
then execution had been executed. 


Powell v. Rabinſon. 
1 Admiralty granted a warrant according to the courſe 


of their court to ſeiſe a ſhip, and before a libel was ex- 
hibited, a prohibition was moved for, which was alledged 
to be too ſoon, the warrant being only in nature of proceſs to 
bring them into court, and it not yet appearing that the Ad- 
miralty had no juriſdiftion : but it being inſiſted upon of the 
other ſide, that it was the conſtant practiſe not to exhibit any 
libel on ſuch warrant, but to proceed only on the warrant, 
and precedents being cited of prohibitions granted in like caſes, 


a prohibition was awarded per Lord Chief Baron Bury and Price 
contra Mountague. | 


Adams v. Carter. 
Olive v. The ſame. 


df ht informations exhibited the ſame day for the ſame mat- 
L ter, both ſhall be ſet aſide. 
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An extent come? 
to the ſherif*s 
hauds bctorc the 
return of a ficrs 
facias, and be- 
fore the goods 
levied thereup- 
on were ſold. 


3 Mod. 236. 
Hard. 25. Dyer 
67. 2 Ro. Abr. 


157, 8. 
Poſt Pl. 66. 


10. 


Prohibition to 
the Admiraity, 


Poſt PL. 315. 


Hob. I 28. 


De Term. Paſch#e, 1717. 
* P. 10 9 E 


Term. S. Hilarii, 


1716. 


January 24, 1716. Jahn Torieſcue Aland Eſquire 
made a Baron of the Exchequer. 


is 
wy Benſon v. Watkins, Feb. 20, 1716. p 
Modus, ILL by an impropriate rector ſor tithes ; Defendant inſiſts ye 
where too rank, B upon ſeveral modus's, viz. five ſhillings per acre for wheat p 
1 is de- and rye ; four ſhillings per acre for ſummcr corn; three ſhil- t! 
4 os mg wy lings per acre for meadow, c. The court diſallowed theſe tl 
kind. modus's, and decreed the defendant ro account, they being 
Poſt PI. 2 ;. too rank, and too near the value of the land, eſpecially when 
theſe modus's were ſuppoſed to commence when the land was 
at a much leſs value, and the money at a much grcater. It 
8 was ſaid in this caſe, that the only difference between a modus 
Difſetent crops. and a compoſition is, that the firſt is time out of wind, and the 
Turnips. Aſter- laſt only a late agreement All the garden ground in Frngland 1 
moath. After- | ſhall pay tithes ſor different crops ; turnips, when they are pul- t 
paſture, led ought to pay tithes, though never ſo often ſowed, and 0 
Goel, Rep. though upon the ſame land. 'Tithes of + aftermoath ſhall be Ti 
PRES: * paid, but not tithes of after-paſture, unleſs by cuſtom. But b 
Car. 2 Mar- ure de les Poin!s darrein, c 
gets v. But- Lys * 
cher. = 4 = Ii 
* P. rx D E 10 
Term. Paſchæ, q 
C 
I * 
1717 p 
— — — — i 
5 Lamb v. Beten. May 17, 1717. 
3 IR Conflantine Phipps moved for an injunction, becauſe the 
nes, defendant had only demurred to the bill without pleading 
or anſwering, which he ailedged was only in delay. The ( 
} Nov. 6, 1724. The like motion was made in a cauſe between Ram n 
and Bradbury Va; the detendant Bradbuyy demurred to the wile bill, 2 
being for diſtinct matters againſt feveral defendants, But the court 0 


Price, Pap: and Gilbert ) denicd the injunct ion, and would not compel 
the defendant to argue his demurrer before the day, having been in no 
delay. 


court 


De Term. Paſcha, 1717. 


court refuſed to grant an injunction upon this reaſon, but order- 
ed the demurrer to be ſet down to be argued at a ſhort day. 


Pierce v. Johns. May 18. 


ILL for an account of ſeveral ſums of money ; defendant 
pleads a verdict and judgment at law for the money de- 
manded ky the bill. Per Curiam, the plaintiff cannot be eſ- 
topped by this verdiR, for there is no ſuch thing as an eſtoppci 
na * court of equity, it is only a term of art at law: if a bill 
is proterred where there has been a ſtated account, and the 
plaintifi ſets forth particularly one or more items that are wrong 
charged; though the defendant may plead the ſtated account, 
yet he muſt anſwer to thoſz items particularly fer forth by the 
plaintiff ; and in that caſe we often open the account: here 
the defendant has anſwered to what he had pleaded to, and 
that muſt over-rulc his plea. 


Ridge & Us' & ab v. Hudſon War. 
May 23. 


A By his will deviſes, that truſtees ſhall fell his real cf- 
tate, and what ariſcs by ſuck ſale ſhall go to his daugh- 
ter and her ifſuc, and if ſhe die without ijſue, chen to two 
other daughters. Plaintiffs preferred their bill ro have the 
real eſtate fold, and to have the moncy ariſing by ſuch falc ; 
but the two daughters defendants oppoſed it, becauſe of the 
contingent intereſt they had by the will, in caſe the plaintiff died 
without iſſue : but the plaintiff inſiſted there could be no ſuch 
limitation of a chattel, as this would be, if the land was fold : 
and the court accordingly did decree a ſale to be made; for 
it would be prepoſterous to oblige the truſtees to ſell lands in 
order to lay the money ariſing out again on lands; and being 
the plaintiff was of age, ſhe could bar her two fiſters by a re- 
covery, which this court might ſave the trouble and ex- 
pence of, by decrecing this ſale, and converting the land 
into money. 


Jenkins qui iam, Fc. v. Larwood. 
May 31. 


Gs Robert Raymond moved upon the Stat. 13 C14 Car. 2. 
Cap. 11. ſet. 29. for a commiſſion to examine witneſſes 
abroad, in order to make uſe of the depoſitions at the depoſiti- 
ons at the trial of the cauſe, though the words of the act are, 


14. 


A judgment at 
law is no cſtop- 


pel in cquity. 


* . 12 


Deviſe to truſ- 
tees toſelllands, 
and the money 
ariſing , go to 
his Cauguter 
and her iſſue, 
and it ſn- die 
without iſſue, 
then to two 
other c zughters. 
Ray 54. p 
2 Vern 552. 


1 
16. 


Commiſſion 
c x amine 
ſes abro: .* 
order 
uſe © 


pole: *« ; 


Trial ot 


De Term. S. Trinitatis, 1717. 
A commiſſion out of the high court of Chancery ;” but he inſiſ- 


ted, this being a remedial law, and though it mentions only one 
Inſtance, yet it ſhall extend to others within the ſame equity 
as the act which ſays Juſticiarii ſhall grant a bill of excepti- 
ons, has heen extended to the Chancellor in the Petty Bag, and 
the Barons of the Exchequer, the ſtatute of Circumſpecte agatis 
ſays, Circumſpecte agatis circa res tangentes Epiſcopum Norwicien- 
Jem, which Lord Coke ſays, is put only for an inſtance, and 
extends to other Biſhops. The ſtatute of Weſtm. gives an ac- 
tion of debt upon an eſcape againſt the warden of the Fleet, 
and this has been conſtrued to extend to ſheriffs, gaolers, tc. 
though only the Warden of the Fleet is named. Lord Chief 
Baron Bury and Baron Price were of opinion that ſuch-commiſſi- 
on ſhould go, not upon the act of Parliament, but by virtue oi 
their original juriſdiction; Baron Forteſeue Aland, that it might 
go, even upon the ſtatute ; Baron Mountague diſſenting in both. 


— _— cs. 
—— —_—_— 


— 
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Term. S. Trinitatis, 
1717. 


15. Rex v. Oliver. June 21, 1717. 
Ae * F there be a diſtreſs for any duty to the crown, the perſon 3 
the ks Sing As diſtrained canaot replevy, no more than in the caſe of a fee , 
Party diſtrained farm; and if he does, an attachment ſhall be granted for this 

: cannot replevy. contempt, Oliver a conſtable, who was fined by the commiſſi- 
' oners of the land-tax, and diſtrained upon, replevied : but 1 

note, he was diſcharged of this contempt by the act of pardon. 

| 

18. Rex v. The Tenants of Lord Derwentwater. | 

July 10. 
How the court R. Solicitor General moved vpon the ſtatute for appoint- 1 
of Exchequer A 


ee, d K ing commiſſioners to inquire into forfeited eſtates of per- 
. pres Fae ons in the rebellion ; the commiſſioners having certified to this 
of commiſſio- court, that the deſendants were poſſeſſed of ſevera] lands for- 
ner to inquire feired, that they did not diſcloſe them according to the directi- 
into ſorſeited on, and within the time limited by the ſtatute : “ There was 
* an affidavit of the commiſſioners ſigning the certificate, and like- 
P. 15 viſe a cupy of the attainder of Lord Derwentzvater, and therefore 

he now moved for Exchequer proceſs againſt them, 472. a Scire 

facins, But per Curiam, the clauſe relating to the certihcate is 

| | applicable 


e 


De Term. S. Trinitatis, 1718. 


1 1 only where the tcnants commit wiſte, Sc but by the 
clauſe of not diſcloſing, c. the forſeiture veſts in the crown 
without office, and you may take the ſame method as for lands 
forfeited for tieaſon. Baron Forteſcue Aland, a ſciri facias is 
always grounded upon a judgment; and if we ſhould allow it 
on this certificate, it would be giving judginent that the tenants 
had forfeited two years value, and the more proper method 
would be by information; and they would not permit the cer— 
tificate to be inrolled +. | 


Reyncl v. Rogers. July 17. 


EYNEL preferred his bill againſt Rogers for tithe of hops ; 

the defendant infills upon a compoſition ; plaintiff ſays he 

gave notice tu determine the compoſition ; but being the com- 

poſition appeared to be fer all ſmall tithes, and the notice to 

deterivine only as to hops: the bill was diſmiſſed, becauſe you 

cannot determine a compulition as to part, and let it continue 
as to the reſt 1. 


1 Lev. 24. Carth, fo. Raym. 14. 


Peliiſer v. James. July 19. 

BILL was preferred by « widow for her moiety and wi— 
dows chamber, according to the cuſtom of the city of 
London ; defendant inſiſts in his anſwer, that ſhe was divorced 
by ſentence in the ſpiritual court a Menſa & Thoro for adulte- 
ry, and therefore that ſhe ought not to be intitled to her cuſto- 
mary part: Lord Chief Baron Bury was for the plaintilf ; but 
by the opinion of Price, Mauntague and Forteſcue, Barons, the 
bill was diſmiſſed ; and Price {aid ſhe comes with a very ill grace 
into a court of conſcience to be relieved in this caſe ; that the 
Civilians were all of opinion that Mrs. Sayer had forfcitcd her 
Tight to the adminiſtration by living in adultery with the mur- 
derer of her huſband, and par! ratione the widow here ſhould 
forfeit her right to the dittribution. 


+ By a ſubſequent Statute 4 Ceo. on ſuch certificate the court of Ex- 
chequer is to proceed as on an inquiſition; and upon Mr. Solicitor Gene- 
ral's motion on ſuch certificate, June 13, 1719, the court ordered a Scire 
Facias, as upon an inquilition found, 

| It was ſaid by Baron Pie, it is time enough to give notice to 
determine an agreement for a compoſition before the reaping of corn, 
and picking hops, but not after, F. 19, 1717, 


DR 


19. 


A compoſition 
ſor tithes cannot 
be determined 
as to part, and 
continued as to 
the reſt. 

1 Sid. 443. 
Hard. 203. 
Salk. 414. 
Yelv. 94, 131. 


* P. 16 


20. 


A wife divorced 
a Menſa & 
Thoro for adul- 
tery, ſorleits 
her right to 
her moiety and 
widow's cham - 
ber, which ſhe 
is otherwiſe in- 
titled to by the 
cuſtom ef Lon-- 
don. Hob. 181. 
3 Cro. go8. Dr. 
& Stud. 16. 
Lit, Rep. 194+ 


De Term. S. Hilarii. 1717. 
2 17 * 
Term. S. Michaelis, 
1717. 


24 Ofley v. Whitehall. 


At what timeit HIS Diſtinction was taken, that if a man libels in the ſpi- 
cron ws ritual court for tithes in kind, and the defendant below 
late to come for 1 Pa: a } ke Eh } 

a prohibition. ſuggeſts, and inſiſts upon a modus, ere the ſpiritual court has 
Ante Pl. 8. no juriſdiction to try the modus, their method of trial of pre- 
Lib. 2. Bp. of ſcription being different from ours; but if a man libels for a 
Winton. 1 Sd. modus, and the defe;.dant admits the modus, the ſpiritual court 
23 73. may proceed in that cauſe - hut even in the firſt caſe, if they 
Mod. * permit them to proceed to ſentence, they come, then, too late 
Sid. G8, 632, & for a prohibition, being it is pro defectu Triationis only; but you 
11. 1 Wm. are never too late, where it is pro defe Tu Juriſadicbionis. 

477, 657. 

2 Term Rep. 454. 


22. F a bill be preferred for a matter or ſam beneath the digni- 
Bill below dig- ty of the court, it may be diſmiſſed as well upon motion as 
zity of court. by demurrer. Per Price Baron, Nav. 15, 1717 +. 
*P. 18 * Doftor Sloane v. Teatfield. Dec. 15. 
23. 
Bill for treaſure HE plaintiff brought his bill for treaſure trove within his 


trove diſmilled manor, and to diſcover what was found : the court 
with coſts. 


Poſt P {aid the bill was proper enough, as to the diſcovery, but he 
could have no relief, becauſe he might bring an action of tro- 
ver; and the bill was diſmiſſed with coſts, 


— 


* P. 19 *DE 
Term. S. Hilarii. 
1717. 


In Domo Procerum, Jan. 24, 1717. 


14. Nicholas v. Elliot. 
E peas 14TTHEW NICHOLAS clerk, vicar of Shalford, in Hila- 
and beans ſet ry term 10 Anne preferred his bill in the court of Ex- 


and planted in chequer againſt Elliot the farmer of the impropriate rectory 
ros are ſmall 


tithes. + Where there is a fraud, or it is a complicated matter, the bill will 


be r<tained, though the ſun: be never ſo ſmall, 


(among 


„ —= 


a. Fe =, = EE IH © © © 


De Term. S. Hilarii, 1717. 


(among other things) for the tithes of peas and beans ; and al- 
ſo preferred his bill in the ſame court afterwards againſt Auſten 
Etquire, the impropriator, and had a decree ſor the ſame, 
though it was inſiſted by the defendants, that the vicar was on- 
ly intitled to the tithes of peas and beans + fer and planted in 
rows ard ranks, that have been hoed and wecded with the 
hand, where the ground has been turned with the ſpade, as 
well in open fields as in gardens ; but not where they have been 
ſet in rows and ranks, and hoed and weeded with the hand, 
where the ground“ has been turned only with the plough : from 
this decree there was an appcal to the houſe of lords, and it was 


there affirmed 24 Jan. 1717. 


Smith v. Rcccliff. 
* Barons were of opinion, that a 1.,94us, of one ſhilling 


in the pound for paſture, according to the value of the 
land, was a void modus, as is alſo a modus of one filling in 
the pound according to the value of the rent. 


Bate v. Spracking. Feb. 18, 1717. 


T was decreed by the court, that no tithe ſhould be paid of 
hop-poles, that tithe miik ought to be every tenth meal, and 
that in all caſes where you do not make out ſome cutton, 
you muſt pay according to the + canon. Mr. ard quoted 
the caſe of Chitty v. Keewes, in Scaccario, Term. Trin. 3” Tac. 
1687, wherein it was reſolved, that || tithes of hops are not to 
be paid till after they are picked, and before they are dried, 
every tenth meaſure. 


At Serjeants Inn, Feb. 24. 
The Atlorney General v. Meliiſh. 


PON a ſeiſure of bullion in a ſhip at Pcrrſmonth, the defen- 
dant claimed property to the value of ten thouſand pounds; 

& Mr. Attorney General moved, that the defendant might be 
put to {wear to his property: but fer Curiam, though before 


Quere if the quantity or place of ſowing will alter the nature of the 
tithe, 3 Lev. 565. 

} Puere as to this, 

The tithing of hops was ſettled in the cauſe of Bliſs v. Clandler, 
Term, $, Mich, Nov, 10, 1720, 

And a modus may extend to hops or clover though of late brought 
into Exyland if the modus covers all ſmall tithes, 1 Yeut, 61, 2 Cro. 
116, Yelv, Green and Arflin, Lute, 1071. 1 Keb, 620. 

The like motion was attempted in the caſe of Allen v. Cooper, De- 
rember 8, 1718, but denied. 


the 


Vide Gumley 
*. Burt, June 
11, 1724, poſt. 
2 Bro, P. C. 31. 
2. Eq. ab. 734. 


Cc, 2. 


” F: 20 


Modu; too rank. 


Ante Pl. 12. 
Poſt PI, 240. 


26. 


Tithes, 
Hops, Hop- 
poles, Milk. 1 
Ro, Abr. 644. 
Godol, Rep. 
414. 1 Sid. 253, 
443. Ray. 277. 
Milk. poſt Pl. 
123, Dodſon v. 
Oliver. 

3 Com. Dig. 99. 


* P. 21 


27. 


* 


Bullion ſeiſed 
in a ſhip, the 
deſcendant 
claiming pro- 
perty to the 
valuc of 16,0001 
nor obliged to 
ſwear to it. 


28. 


Writs of delive- 
ry and appraiſe» 
ment, when, 
and for what 
cauſes granted, 
They are gran- 
ted at the diſ- 
cretion of the 
court, 


P. 22 
29. 


Abridgemen: 
uot demand. 


3.23 


39, 


When the deſen- 
dant may, or 
may not move 
to diſmils. 


De Term. S. Trinitatis, 1718. 


the pepper act, 8* Ann. /e4. 76. it was uſual to make them 
{wear, yet ſince, there has been no inſtance of it (but where 
there were + two claimers, and then the ſecond was to ſwear); 
therefore they would not oblige the defendant in this caſe, 
though the Attorney General produced an athdavit that the de- 
tendant was in mean circumſtances, which was ſome reaſon for 
ſuſpecting a fraud. 


Parker qui tam v. Aſton. Feb. 24. 


HE court was moved for a writ of appraiſement and deli- 
very for a ſhip loaded with falt, that was ſciſed but ten 
days before ; for though it was not within one reaſon for grant- 
ing writs of delivery, viz. Delay of proſecution, yet it was 
within another, “that the goods were periſhable ;” but per 
Curiam, we will not grant a writ of delivery, which is diſereti- 
onary in the court, and there is reaſon to ſuſpect this ſhip was 
going to Gottenburg hi. 


Anonymous. 


IF there be a general demand for tithes, and a general replica- 
tion put in, if the plaintiff upon the commiſſion gives notice, 
that he will proceed only as to ſuch and ſuch particular mat- 
ters, it is as well as if the demand had been abridged in the re- 
plication. (/ed quere.) 8 


May 15, 1718, Sir Francis Page made a Baron of the Exche- 
quer, and Baron Forteſcue Aland made a Judge of the King's 
Bench. | 


— — 


| 


*DE 


Term. S. Trinitatis, 
1718. 


Anonymous. June 14, 1718. 


F a replication is put in to an anſwer, and a commiſſion is ta- 


ken out, and the depoſitions returned; ſo long as thoſe de- 


poſitions are in being the defendant cannot move to diſmiſs, 
whatever delay the plaintiff is afterwards guilty of, but he muſt 


+ There were two claimers of bullion, but the court refuſed to make 
either ſwear property, but put the laſt to ſhew cauſe why his claim 
ſhould not be diſcharged. Robinſor gui tam v. Verivelt and Treſco, May 
31. 1728, 

ſet 


„FF 


De Term. S. Trinitatis, 1718. 


ſet the cauſe down to be heard ad requifitionem defendentis ; but 
if he ſuppreſſes the depoſitions upon the delay of the plaintiff 
after, defendant may move to diſmiſs for want of proſecution. 


Ellict v. Davis. June 16, 1718. 


31. 


NTEREST upon a bond was decreed to be paid, although Intereſt exceed- 


it exceeded the penalty of the bond. 


Caſes in Parl. 16. Sir And, Corbet's C. lib, 4, 1 Chan. Ca, 271, 226, Ha 


* Dudds v. Billings. June 17, 1718. 


T was ſaid by Baron Price in this caſe, that witneſſes who 

have been examined upon the firſt commiſſion, cannot be 

exaniined upon a ſecond to the ſame matter without leave of 
the court. 


Harriſon's Caſe. June 17, 1718. 
HIS day Harriſon, who was deputy to Mr. Ma/lum the 


foreign oppoſer, was allowed his wrir of privilege to ex- 
empt him from ſcrving the office of conſtable. 


Rex v. Gibbons & Ux*. June 21, 1718. 


T was ſaid in this caſe, That if an Extent iſſues againſt A. 

who is indebted to the crown, and B. upon the inquiſition 

© found indebted to A. upon the return of that inquiſition, and 

upon affidavit made that the money in B's hands is in danger 
of being loſt, an immediate extent ſhall iſſue againſt B. 


Rex v. The Archbiſhop of Canterbury. 
June 26, 1718. 


Man who lived within the liberty of the Archbiſhop of 
A Canterbury was fined by the Judges of Oyer and Terminer 
in Southwark, for a miſdemeanour in court, which fine was 
eſtreated, but no notice was taken in the eſtreat of what place 
the man was; “therefore Sir Conflantine Phipps moved that the 
eſtreat might be amended by adding the place where the man 
lived, that the Archbiſhop who had the grant of the fines tam 
integre tenentium quam non integre tenentium infra, Ce) might 
come before the foreign oppoſer, and claim this fine by virtue 
of his grant, and ſaid, that a man had been indicted and fined 
in Eſſex, which fine was eſtreated here, and ſuch an amend- 


ment made upon application; but to this it was Taid, there was 
an 


ing penalty of 
a bond decreed. 
rd. 136. 2 Vern, 


2 F. 24 
32. 


Witneſſes not 
twice cxami- 
nable. 


33˙ 


Writ of privi- 


lege. Cr. Car. 


389. 1 Lev. 233. 
Vaugh. 155, 
i Mod. 22. 


34. 


An immediate 
extent, when 
iſſuable, 


33 


Eſtreat in what 
caſe it is amen- 
dable or not. 


9 
Lane 50. 
Bromley's c aſc, 


De Term. S. Trinilatis, 1718. 


an addition in the indictment, which was a guide to the court, 
being a record to amend the eſtreat by ; but here is a record 
for the king, and nothing but an affidavit of the other fide ; 
and the court refuſed to do any thing in it upon the motion, 


36. Woodcock v. Smith, June 26, 1718. 


May * ow LTHOUGH at law they hold a parſon or vicar to the 
und induction, proof of his admiſſion, inſtitution and induction, aud 
not required in reading the articles, yet per tet Cur", we never do in equity. 
equity, 


Rex v. Barlow. 


37. 
Security on ER Baron Ahuntuge, if a man traverſes an inquiſition, the 
2 ay uſual courſe of the court is to take ſecurity to the value 
"Y ; of two years protits of the lund, becauſe in that time it is inten- 
ded the right of the crown and party will be determined. 
P. 26 * Bai 
aily v. Peaſly. july 8, 1718. 
38. 2m y /ly J Y-::Oy.. 17 


Value of the ILL for tithes, the defendant ſtood out till a ſequeſtration, 

tithes to be aſ- B and the bill was taken pro confefſs : it was moved for the 

certaiaed by Acfendant, that upon paying the coſts, the value of the tithes 

plaintiff's oath, _ k . , 

in what caſe, might be aſcertained, and reduced either by the taxation of the 
matter, or by the oath of the plaintiff himſelf, as was done in 
the caſe of Croſman and Goodrich, Hil. Term. 2* & 3* Fac. 2%. 
But nota, there was a conſent in that caſe ; and the court now 
would make no other rule, but that the plaintiff ſhould ſhew 
cauſe why he ſhould not conſent to give his oath to the value. 


29% Benning v. Doꝛoce. 
F.xemption HIS was a bill for tithes, the defendant inſiſted that the 
tcom tithes, lands where, Ec. were part of the Homcſtail which is 


don to be laid. part of the Biſhop of London's palace, and therefore exempt 
from payment of tithes, but did not lay it perſonally in the 
biſhop ; and this was allowed by Lord Chief Baron Bury and 
Baron Price againſt Page, to be well enough, becauſe this ex- 
einption goes along with the lands; although it would have 
been better laid by way of formal preſcription as at law; that 
the Biſhop for himſelf and his tenants have time out of mind, 
Sc. And as to lands belonging to a monaſtery, they mult fer 
forth how the preſcription is, bur where the land itſelf is ex- 
empt, it is diſcharged, in whatever hands it comes; and by 
the opinion of two Barons againſt one (abſente Meuntagut ) the 
bill was diſmiſſed. 
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Oct. 


EISCURE of a ſhip with ſugars was in July loſt after the term, 
the goods being perithable, the proſecutor conſented that a 
writ of appraiſement aud delivery ſhould go out in vacation 
time, the detendant giving ſecurity ; this term the information 
canie in, and the court was moved for a new writ of appraiſc- 
ment and delivery, and that the old appraiſed value ſhould be 
returned upon the new writ of appraiſement, which being by 
conſent was granted, although regularly the writ of appraiſc- 
ment and delivery cannot iſſue until the information is in. 


Abthorp  aP v. Jennings. Oct. 25. 


R. Boutle moved for an injunQtion on a Dedimus, and 
that it ſhould extend to ſtay proceedings in the Biſhop 
of £1y's court (until anſwer) where the defendant, as rector of 
Gambliga in Cambridgeſhire, * libelled againſt the plaintitts his 
pariihiuners for all forts of tithes, and upon alledging that 
there were ſeveral woduz's, the proof of which would ariſe 


Scott qui tam v. Caſtocll. 23. 


' our of the anlwer, the motion was gianted. ( Quod nota) but 


the rule was diſcharged Nov. 28 following +. 


An NyMOns. 


F to a vill four tithes the defencant doth not ſlicw 2 Tender 
before, or make it in the an{wer, the plaintiff is intitled to 

an account, alchough the value be never ſo ſmall ; if there 
hath been a "Tender before, und a Tender is alſo made bi the 
anſwer, the defendant ſaves his coſts ; if the "I'ender is only b 
the anſwer, he muſt account with cots. : 


Seymour v. Rapier & Fereman & al. 
Nov. . 


ILL for an account of the teſtator's pcrſonal «ſtate 5 deſen- 
dants in their anſwer inſiſted, that the teſtator had deviled 

to them all his ſtock in trade, and that his book debts, ca!l:, 
bills and money in goldſmichs hands which was applied tv the 


+ Attorney General v, Starkey, April 27, 1722, Ten. Paſcha, An 
injunction was granted to ſtay proceedings in the ſpiriceal court of 0.4» 
mound in Torge e. 


Carving 


. 


Writ of delive- 
ry and appraiſe- 
ment, at what 
time to be iilu- 


ed. 


4 


Injunction, to 
what court ex- 
tended. 


P. 28 


42. 


At what time « 
Tender ot 
tithes faves de- 


{-udant' 1 e 


43. 


Dex iſe oi ſtock 
in trade, what 
it extends to. 


F. 9 


4 4+ 


Coſts for defen- 
dant in the Ex- 
chequer deduct- 
ed out of a 
judgment at 
ſuit of plaintiff 
againſt him in 


the Com' Pleas. 


45. 


Dill to diſcover 
aſlets aud pray- 
ing relief, 
Aute, Pl. 23. 


93 
46. 


Inſor mation of 
ſeiſure, the ſteps 
therein, andwhat 
delay ſhall be a 
ground for a 
writ of delivery. 


De Term S. Michaelis, 1118. 


carrying on of his trade, ſhould be included in thoſe words: : 
but by the opinion of three Barons againſt the Lord Chief Baron 
Bury, nothing ſhall be deemed ſtock in trade but the ſhop goods 
and utenſils in trade ; though Baron Price thought the ready 
money in the til! might come within that conſtruction, but no 
farther. V. B. it was ſtrongly inſiſted on for the defendants, 
that they ſhould be“ permitted to prove what directions the 
teſtator gave ro the perſon who drew the will, and what he 
intended ſhonld be comprehended in theſe words in his will; 
this was proviſionally read, but no ſtreſs was laid upon this e vi- 
dence by the court. 


Sheregold v. Brewſter. Nov. 21, 1718. 


IE plaintiff obtained a verdict in the Common Pleas for 
thirty pounds againſt the defendant, and the defendant 
had thirteen pounds coſts taxed againſt the plaintiff in this court 
upon diſiniflion of his bill; the defendant proſecuting the plain- 
tiff in this court for the coſts, it was moved, that the court 
would lay their hands on theſe cuſts, and that ſo much as they 
come to ſhould be deducted out of what was due to the plain- 
tiff upon the judgment in the Common Pleas. The court made 
an order to ſtay proceſs of contempt for not paying the coſts, 
until turther order; though Baron Price thought the proper me- 
thod would be to preicr a ſhort bill. 


Thomas v. Willlams. Nov. 26. 


F a bill is preferred againſt an executor to diſcover aſſets, 
which likewiſe prays * relief, this court will grant relief 
upon ſuch bill, by the opinion of three Barons againſt Price, 
as was done in the caſe of Depuis v, Duke of Ning ſton, June 16 
liſt, and in the preſent caſe. But nota, in both theſe caſes the 
defendant had joined in commiſſion ; but if he had demurred 
to the relief, it ſeems the demurrer would have been good. 


* Thnſon qui tam v. Sewers. Dec. 7, 1718. 


FT ER a ſciſure of goods, the regular ſteps are to f file an 
information, and then take out a writ of appraiſement, upon 

the return of which the defendant is to enter his claim, and 
then may move for a writ of delivery : if the proſecutor delays 


„ May s, 1726, At tf al v. Thompſon & al, IL.ord Chief 
Baron Gilbert declared the ſolid diſtinction, that where an executor or 
adminiſtrator confeſſes a liquidated debt, there Diſcovery ſhould draw 
Reli, aliter non. 

+ It hath heen uſual to enter informations in a book kept for that pur 
poſe, beſides filing them, 


filing 


ts, 
ef 
ce. 
16 
he 
ed 


De Term. S. IMichaclis, 1718. 


filing an information, or docs nat ſue out a writ of appraiſement, 
the defendant upon entering his claim in the book in the office, 
may move for a writ of delivery: it was very much debated in 
the caſe of Allen qui tam v. Cowper, what ſhould be called de- 
lar, but no certain rule laid down; ſo alſo the ſame thing was 
debated this day in the preſent caſe ; what was moſt generally 
agreed to was, that where a ſcifure was in the vacation time, 
and there is no information filed the term following, if they 
could have tried it that term, this would be lay to ground a 
writ of dclivery upon. 


Walter v. Rugcl. Nov. 28, 1718. 47- 


N this coſe it was ſettled as a rule, that if there is a decree A decree N 
Ni, and at the day the defendant makes default, and the made abſolute 
decree thereupon be made abſolute ; it the court afterward up- at the day per 
on the mtition of the defendant, grants a rchcaring, the deſen- 8 4 
dant ſhall pay ten pounds coſts. And nta, in the lame caſe e 
Dec. 10, that if exceptions, which arc put in only to continue hearing he muſt 
an injunction, are over-ruled, the injunction is diſſolved of pay 1<cl. coſts, 


rourſe without motion. e 
ruled, 

in junction is diſſolved without a motion 

* P. 1 
* Anonymous. Dec. 9, 1718. * 


Sequeſtration iſſued ↄgainſt F. for not performing a de- A ſequeſtration 
A cree ; lands being ſeitcd by the ſequettrators, J. died; ny 15 wig qa 
whereupon it was moved, that the + ſequeſtration ſhoul1 be be moved 
diicharged, but 7% co:ert refuſed it, becauſe the ſequeſtration diſcharge it on 
was not returned, ter the ſequeſtrators are an{werable for what the death of the 
profits they have received of the lands, and they have — party, as to 
to indemnify them, but the authority given them by the ſequeſ- —_ 
tration. But the ſequeſtration being returned, the court diſ- 


charged it (as to the lands) hom the death of FJ. 


+ Iſſuing as men proceſs, it determines by the death of the party; 
but rot if in purſuance of a decree, Naa, it binds from the time of 
awarding. 1 Fern, 38, 118, 166, 2.45, 


De Term. S. Ililarit, 1718. 


— 
9) 
15 


Term. S. III Iarli, 
1718. 
49 Cattereil v. Chanbertuin. Feb. 0, 1718. 


Where their ans 1. ere Amine be bi weill Aeviſes his farm at J. 227 
ſreeiſic in! m 
; 


wy 3 *( rr /rarny, and the eb upon it, to his eldeſt ſon, ten ney 
the laf eughe he mute COU; nnd devuod his Rock and farm at Mitcham 8 
firſt ro be appli- 1 115 cane fon, upon eondiion 1 be thould pay one hun— con 
C4 to pay- de ind titty O V 164mm a Year to lie ENCOUTOT, the better be 1 
ment of debts, to (nabe bin wo fe the money e es, welch amounted to tute 
J. unb. 137. one hund and twenty pounds: J. Lik- CXCCULOT preſcricd hits me 


. q Fe 
ay 5 Ko „ belt for this one hundred and fity ener, and a legatee prefcr- 
1 ® * i . 8 _ o 
678, 735. 3 1. lech hie ctots hill to have his legacy oi en. hundred pounds paid 
N "Eh, - 12 * ' » . 
Nm. 322. to him: Ant upch alt the plenvings, the maſter's report, Ec. it 


Cas, Temp. appear that the primate had paid IG {yur hundred pounds, 5 
8 . . . , 
4410,53, ard tt thereſore his legacy 05 15 ſfegu-Cauſenuuy farm and 
Rock being a ſpecific l. wa rv, and there not being aſſets ſufficient JA 
© 1 > 6 e 
F I;, LiaGiTS. - ne mon 4 KCT..C 164 52 zh; 47 t Fil 10 Le ſwallowed UP, © anc . 
Rar, 31% NE ee TIeD ; His 
alk 8 ne ipesihe ILZAEC 25 not b. ole 1wto, til after: and upon this 
>. abt. & | © | & , pu "38 for | 
3 Pr. Swin, pe: Mt the whole debate was; and a laſt rhe e court agreed 
of Wills, 150. that there *ourkt not to be a proportivnalile aeduction between 
} . , . . ou 
8 33 ſpeeiſie and money . Lut n theſe cnght {rt ro be ap- 
plice to the veenert: of ſeb's ; „nd upon this foot there was a 


01 
decree for the erm in che Wi wal Lin Hough the Chief 
Param Tocr cd 10 thin, that this lege of one hundred and 
87 Þ- nds Leina deviticd cut of Mics um {arm which was 2 
ſpeciſie legacy, v as d ,h ipecihe lege as Hut: but ca 


fer! Fab contra. 


FR At Serjeants Inn, Feb. 23, 1718. 


Rex v. Eurt. 


| this 
Extent and a T AXL bocacne a banpbhiupt upon the 261 of January 1718, infor 
commiſſion of upon the ziſt of Jeuuary a commviton of bankruptcy was but! 
bankruptcy iſ- awarded „ him, and an aſfigument was made by the com- ougl 
ſucthe ſame day, 8 
the extent nail miſſioncrs the ſane d V, by virtus of w hich the aſſignees ſeiſed oe, 
have the preſe- PU! of his goods, To. l being indehied to the crown by 418 


rence. ſeveral bonds L 8 as a wirchant, fon ot which were forfeit- 
ed, und others not, an mediate extent iſſued againſt hin, teſ- 

tect tlie 314i o! January, Ly vütue of whick the theriff took the 

goods 


De Term. S. Iliarii, 1/18. 


ovds out of the hands of the aſſiguc es, which they had ſeiſcd 
nota, the meſſenger under the coininimon touk poſſeſſion of the 
goods before the extent ; but it was given up, and admitted that 
the extent bearing mate date with the commiſſion of bank- 
ruptey and aſſignment, that the extent ſhouid undoubtedly have 


the precedence : but it was moved, in regard the extent was on- 


ly for what was Cue to the crown at the time of the cxtent, 
that it ſhould be referred to the deputy remembrancer to ſtate 
whut was due at that time; for which the aſſignees (who now 
moved} offered to make the crown fafe ; * but there being other 

bonds not yet forfeited, and the extent not returned, the Attor- 
ney General oppoſed ir, becauſe this could not appear to the 
court until after the return, and ncver was done without the 
conſent of the Attorney General; and ſaid, the aſſignees might 
be relic ved either by bil, or by plcading properly upon the ſta⸗ 
tute of equity, but not upon notion; ſo the !-'.ndant per Cu- 
ram took nothing by his motion. 


Trothcrton. v. Chancey. Jan. 31, 718. 

Fa man puts in his ſecond antwer, coſts are thereupon due 
to the plaintif, and though the plaintiff : accepts a third an- 
{wer from the defendant, ke doth nor thereby waive his title to 
his coſts on the ſccond anſwer, but way take out a Subpana 

for them. 


Berenolt v. Candy. Jan. 31, 1718. 
ANDY, an officer, meikel coffee on board a ſhip, as if it was 
intended to be relanded contrary to the condition of the 
owner's bond ; he alſo ſciſed the flup, and carried her to a place 
where he could conveniently ſearch her in the preſence of wit- 
neſſes: the owner of the coffee brought an action againſt him 
in Banco Regis for this ſciſure; but this action was removed up- 
on motion as uſual, becauſe an inſormation was actually filed for 
the coffze : but an «Rion being brought in commerni barco againſt 
Candy by the owner of the ſhip, it was alſo moves to remove 
this action, but onpoſed by the plaintiff, becuule there was no 
information ſur the Nip, and * therefore not within the rule: 
but by tlie op nion of the c, CIACETS belonging lo the revenue 
ought to be ived here for har they d in the execution of their 
ofices ; and airhous h ro injora.wtion for the ſhip be filed, yet 
a [(iſurs 5 „c: cin le in arether court; and in the action 


8 Lc:cw, 


P. 34 
Extent, whe- 
ther it does not 
reach bonds not 
forfeited. 


51. 


— 


Coſts. 
Plaintilt accept- 
ing a zd anſwer 
be tore he re- 
ceives colls for 
the 24 anlwer, 
docs not waive 
them. 


52. 


Officers of reve - 
nue ought to be 
ſued in the ex- 
chequer for 
what they do 
in the execution 
of their oſſice. 
Polt PI. 56. 
And the court 
will remove an 
action commen- 
ced in the C. B. 
againſt an ofli- 
cer, for ſeiſure 
of a ſhip, though 
no intortntton 
for the ſihip be 
yet filed, TOS. 


* J. 5 


Where a fo. 
reigner, Plain. 
till, is to give 
ſe *curity tc; r 
cots, a depoſt 
in money will 
yo! be permit - 
ted inftcad 
thercof, 

54 


Aﬀdivit read 
ver\ [\ 1.47 
tue bell, to get 


junction. 
P. 
3 


here can be 
no die ctec a- 
zuinſt an exe-1- 
ter de jon ert, 
without (etting 
up an adn. 
ſtrator. 
36. 


Reſciſure o? run 
goods, wh: 
allowed. 

Ante Pl. 52. 


D. U. Saas: 1717. 


hlov, the ing ant Frog m uſt be given in evidence, and 
theroore we will reatOve 1 „eon . 


or V. 759. 7 Dulcheſs of Junger. 
Feb. 4, 1718. 


III. of Hcweiry ag inſd the reep who moved tha? 
B the plaintiiF being a S,, might give ſecurity as a fo- 
di der. Which vos ollowed, wand Fi - pl: tir not being able to 
det ſecurity, „red to depot miorey (is. forty pounds, 
winch is the uſus! Fecurity to ſtand j1tcad of ſecurity ; but 


the rut rein dit. 


Bennet v. Langan. Eodem Die & Term. 


IN order to get an Injunction, Nie. ard prcduced an affida- 
= Vit very: ving the a4icgations of the bill, which was admitted 
10 Le rd. 


* Eduowes v. Deans, Feb. 5, 1718. 
i Curiam, there is no precedent in 2 court of equity of a 
decree agamit an «<x<cvtor de fon Tort, without ſetting up 
an adminiitracor ; for it there ſhould. 17 an adminiſtrator, ond 
the defendant pry the money, he would be again liable to the 
o„dminiſtrator. 


Tanner qui lam v. Alifricnd. Feb. 7, 1718. 

© ifture was made of tome Trnuff in September 1718. bur 
— . l bh . 
2 Y vo information led; the defendant brought «an action n- 
oo inſt the officer in Milael rim follow! February Gt! 
319 811% ot ICCT IN Uh iael mas terin LO1}L OW! ng; On 4 4 (il 


tollowing, Mr. Attorney Gencral moved (though there was in- 


formation then filed) that the defendant might admit the ſciſure 
or that the officer niht be at liberty to reſeiſe (upon an afh- 

davit the goods were run, and that when the officer ſeiſed, he 
had nobody with him to prove the ſerfurc) : after the motion 
they fled their information, and Mr. Ward came the next day, 
and ihewed for cuuſe againſt it, that it was the officer's own 


An information was tried, and a verdict for the deſendant: The 
informer moved for a new trial, which was denied: an action was com- 
menced in the Common YPlcas againit the officer ſor the ſeiſure, and the 
court was moved, that it might be removed here, but denied, hecauſe 
the officer was now out of court, aud could have no protechion here. 
De Term, Poſchs, May, 3, 1721. 
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De Fern. S. IIilarii, 1718. 


ſault to ſeiſe in ſuch manner, as not to be c1pabie of proving it; 
but here he might have had the evidence of the coachman who 
carried away the ſnvi?, or of the p<ople of the houſe where it 
was carried: and butides, they hd flept rwo Terms, and filed 
no information ; but notwithſtanding theſo realone, becauſe he 
would not dani the ſeiſure, and upon the circumſtances of 
Fraud, which ran high about this time, they Copped the sCtion, 
baron Price tetis wiribus contrs ; but as to admitting the oftiiccr 
to reſeiſe, the court weic divided. 


* The Attorney Ccucral v. Paid, Alilier and Framp- 
ton. Feb. 10, 1718. 


HIS was a ſcire facias upon a bond to export ſeveral goo?! 


to parts be ond ſcas, and not to ruland them, and to 


produce a certificate cf ſuch exportation ; upon Oyer of the 
condition the defendant pleaded the ſtatute of equity, and that 
the goods were put on board, and that they were not relanded, 

but that certain perſons unknown, by force in the night-time, 
came and carried them away : to this the Attorney General de- 
murred; and judgment was given by VE, Court againſt the 
defendant (as in the cafe of The Aitor nev General v. King) the 

{tatute extending only to two caſes, wi. irit, to taking by ene 

mes ; ſecond, to loſs by ſca. 


At Serjcants Inn. Feb. 20, 1718. 


Hlanking v. Gay O ab. 


ILL for tithes : defendants in their an{ wer inſitted, that the 
lands where, Se. were lormerly belonging to the Abbot 

of Cr:wwland, and therefore exempt ; but do not ſay, that they 
were diſcharged when parcel of the Abby lande, though not 
one of the orders which w: as <Ichs FT d. (Nuta, this was 
one of the greater Monaſtei ies didſolved Ly the Stat: „ Her. 8.) 
And the deicndants ius Ted, thut conſtont nM Ppuiment Was 4 
ſuſficient evidence 0 an exemplion, cipecetiily being coupled 
with being parcel of on» of the greuter Monaſteties: and 1a the 
caſe of .. Newton, Hil. ler, 1681, the defendant 
there inſiſted,. that the lands „ Ec. were charged hy pull, 
order, preſeription, or ſome other way, an allowed tobe good. 
But the Court unanimouſly decreed for the hu in the prefont 
cale, tor that the provot Was not fuli a to non— py ment. and 
21.0 thou zh the deſendent ſays the lands were in the V. Vat“ 
hands, vet he does net ſay Rey. W Vas difckireed; in lit hand 
«nd thc Stat. 31 In. 8. cn s only to /. 
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Dyer 449. More 
219, Hard, 322. 
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15 payable, 
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plaintiff in the 
Action without 
the conſent of 
the crown, 


C0. 


An cxtent 
binds from 
the teſtc. 


* P. 40 


Gl. 
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%%%, when the 
caulc CONES GN) 
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l. recd 

62. 


Tanc to tlie 
king on an in- 
diétment for i 
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tion Gn a record 
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per At'orhey 
Coprral, 


De Term. Paſchz, 1719. 
Rex. v. Fowler. Eodem Die & Anno. 


LR was outlawed in a civil action at the ſuit of Peck, 
an extent iſſued out againſt him, and an inquiſition and a 
Levari facias thereon ; by virtue of the Lewvar! the Sheriff levi- 
ed fifty pounds; and it was moved that it might be paid to Peck, 
which would put an end to al! diſputes between them: although 
Fowler conſented by his courſel, yet the Court would not do it, 
becauſe nobody conſented for the Crown, and the King is inti— 
tled to the fifty pounds, unicl: a leaſe had been taken out. 


OS” 12S GI ̃ꝓ— —_—  --- ”—”—O—OO Www OG” 2 2 
* — - * . * - . K - - ” - * 4 - —_ _ — =. * 


5 
Term. Paſchæ, 


1719. 
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{Rx v. TWynn Parry. 
NIV Il yin diſtrained corn, Cc. for rent due the firſt of 
Va 


November 1718; an extent iſſued the 14th of Nowem- 
ber, by virtue of which the ſame corn, &c. was ſeiſed by the 
ſheritf; but Hynn detained ſo much as would ſatisfy him his 
rent; upon which Llyd, at whoſe ſuit the extent iſſued, moved 
for an attachment againſt II nn, being the extent, though cxe- 
cuted the 14th of Ncwember, was teſted the + 10th of Od'oler; 
and upon this motion it was taken for granted, and admitted 
zer Imam Curiam, that the extent binds trom the Teſte, as wus 
rcſolyed in the caſe of The King and Tanner Arnold. 


Grole v. inter. 


I. was C14 in 52 cate, hat when a cauſe comes on alter the 
Pofica returned upon the quity reſerved, the decree is never 
V, Lut always abſolute. 


Rex v. Carr. 


"ARR was wilivted ar Ming ſion ati ſes for an aſſault, and fined 
nie pounds, which nne was eſtreated: it was moved eto 
diſchurge this fine, „fen füge ſtion that the king had ſignified 
i pleaſure to the Ativin. v (General, that he was willing to re- 
mit the inc, and that latiyiaction thowid be acknowledged up- 
+ Durrs, for Herd. 1:6, ſays, That Diem clatfit extrem never 

Lear Fl in Vacation ume, but om "Term to Term, 
ON 


16 
cr 


De Term. Pajcha, 1719. 


on record ; that in portuance "Df thus the Attorney Gencral hae! 
iſſued his warrant to the clerk of alle of Surry, to ackno d- 
ledge ſatis faction upon record, which the color ht οονie glx; 
and of this a certificate was prodeced : Hut he” Court took 
a diſtinction, where the eſttcnt ic upon a rec foricited, 
and where upon a judsment, and faid, the Attorney General 
thould come and acknow!edze fat isfaction here, ant they watt 
apf y to hiu for that purpoſe, before the court could grant the 
motion. 


ulſen v. Lindſil. 


HiS Modus was iniſted upon by the defendant for tithe 
milk, that he paid the tenth meal from the firft of May 
neluſive, twice cry tent day at the church porch, wil 
the firſt of Aug excluſive ; bur this cauſe goings off upon 
unother phint, no opinion wens given as to the validity of * the 
modus. It was ſaid in this cauſe, that it 1 4 good objection 
to a witnel:, that he is an inhabitant of the parih where the 
modus is mitted upon; and it he is not in the occupation 6f 
any land tithable, it hes upon the other ſide to ſhow it. 


63. 


Modus for tithe 
milk. It is, pri- 
ma ſacic, an ob- 
jection to a 
witnels that he 
is an inhabitane 
of the pariſh 
where the mo- 
dus is inſiſted 
on, 

And it lics on 
the other ſide 


to hew he enjoys no tithable lands. Raym. 2775 


* Difacy & a v. Rebertfon & al”. 


ed in the county of Lincoln, tor ſeveral tolls payable for 
the landing ot gow: ls, Sc. But per 1am Curian, the + bill 
was diſmiſſed, being. a matter proper at law, and a deere in 
this caſe could be of no uſe; for it could not conelu i: any bo- 
dy but the defendints, anch it 15 not like a bill of peace, Which 
binds all po tvs, 28 ag unit the inhabitants of a parith, or che 
tenants ol a manor, in which cafes à bill hall be retained to 
prevent a multiplicity of ſuits - bil of the ſame nature was 
diſmiſſed in Hiiuory terien, 1515, between Bond amt Tire Cty 
of Fxete: 


L preferred by pling, as owner of the manor of Kr 
ILL p d by plaint rot t! or of Kirk- 


1.17 NYMGHs, 


Fun conſiderable ſain be due for intereſt on a mortg1ge, and 
the mortgagee aligns over tor dhe. ener tion of 19 much 

as the Princip: and intereſt come to (if this aſlignment be with- 
vut the privity of the mortgaggot) men rhe intereſt thall 52 car- 
ried on only upon the principal; but it the mortgagee had 


A Billof the like Nature was diſunilcd at Serjeants Inn, Fane 26, 
19, between ilarding and Ange, 


17 


applied 


* P. 
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proper at law, 


O05. 
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in aid, debts 
without ſpecial- 


De Term. Faſchæ, 1719. 


applied to the mortgageor before, and demanded his n cury, 
and required him to join in the“ aſſignment, if the mortgageor 
refuſes either to pay or join, the afſignce ſhall carry intereſt 
both on the principal and intereſt. 


Reed qui tam v. Francia. 


N information was <xhibited againſt Francia for importing 
brandies and landiug the ſame, the duty not being paid, 

Er. There was a verdict for the informer : and now Sir Con- 
flantine Phiggs moved in arcelt of judgment, that the offence 
was not laid to be between i: bh a day, and arte c.c/ubitionem Au- 


Jus informationis, according to the ulual way, but only before 


the exhibiting, Ec. (though this ſcemed a fatal objection, fays 
the reporter himſelf, yet) % Court were all of opinion for the 
informer, and gave jadgucnt accordingly. 


Rex v. Sir J. Paclting ton. 


U an extent in aid they cannot find debts without ſpe- 


cialty, but upon motion in court, if in term time. 


ty cannot be ound without motion in court, 


68. 


Extent come: 
after a diſtrei; 
for rent, but 
belore a ſale of 
the good:, 
2 Saund. 47 
Cr. Car. 148, 
Vent. 37. 
Noy 119, 
1 Ro. Abr. 
693.8. 8. 
Dycr 67. 
Ante Pl. 5,9. 
* . 42 


C9, 


Tithc of fiſh, 
»zw to bc la:d. 


„Ferm. 


ENT — * 
g . 87. 


Rex v. Dale. 


A 24 Extent bearing Tefle the 4th of November iſſued againſt 
Dale, by virtue of which, corn and hay were ſeiſed; 

bur Mitcl.cll the landlord having diſtrained the ſame for rent 
the 29th of Ofcher before, reſuled to let it go; upon which. 


an attachment was moved lor againſt Mitchell, the goods not 
having been ſold within five days, purſuant to the * Statute of 
the 2* of MWilliam and Muy, no propeity was diveſted by the 
diſtreſs, and they were in the landlord's hands only by way of 
pledge: but this being a point of low, whith Meircell was 
not ſuppoſed to underſtan d. and being the ſacritf was negligent 
in executing his /onditront e.cponas, the Court reſuſed to grant an 


attachment. 


Tre Earl of Scarbaraugh . {Imter & u“. 


A LL was preferred by the Earl ot S.arbororg/ for the 
FY. tie oo hh due by cuſtom, which cuſtom was laid for 
all fl, taken at ſen, and brought to land and fold within the 
propriate Rec- 


pariſſi of I, of which the plaimin' was the imp 


tor; ſcrondly, for all lh fold at ſca. and the veſſel came back 
the pariſh ; thirdly, for fin taken by the inhabitants, and 
„Unt ago cr NoTYy : Although he bu „tit dic 101 Nose His 

duſtom 
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2 yy 


Ys 


Id 


the 

tor 
the 
ec- 
Ack 
and 

his 
tom 


De Term. Paſchz, 1719. 


euſtom as laid | in the bill, yet by three Barons apainſt the Chief 
Baron an iſſue was direct. d to try, whether there was ſuch cul- 
tom as laid in the bill, or whether any and hat cultom ; 
though it was ſaid, the TE rc ver was any inſtance, whore cither 
the plainitir or deſendlant whos upon an adus, or cuſton, and 
did not prove it, that cver it went to a trial at law, it being 
eſſential to n modus, or cuſtom, that it be certain. It was «Ho 
objected, that the cuſtem was illegal az it was laid ; for if it 
is a perſonal tithe, as inſiſted upon (: and as the court ſcemed to 
think) then a double tithe may be pryable, not only in another 
port where the fiſh is ſold, but alſo where the ather inhabits; 
io which three Barons againſt the Lord Chief Haram ſuitl, it was 
a good cuſtom for one tithe may be paid by cuſtom, and one of 
common right, 


* Doc qui iam v. Cooper. 


N information was exh;bited againit Cooper for importing 

branby in unſtzeable cas; and the qucſtion was upon 

che flat. 8? Ann. cap. 7. vhether they thould be forfeited, or 

pay duty; and though the ſtat. 4 & 5 Fill. & Mar. cap 5. 

ſays they ſhall be rorfeited, or the value, vet ee Darons a- 
gainſt Mountague gave judgment, that they iliould pay duty. 


Knight Executrix v. The Dutcheſs of Hamilton. 


CTION upon the caſe upon an Indio tarts Mien fi, the 
defendant brought ſixteen pounds into court with the u- 
jual motion, that the plaintiff (who was an exccutrix) ſhould 
procced at the peril of cofls: at the trial the plaintiff prov- 
ed, and had a verdit for only thirteen pounds; and it was 
now moved, that the plaintiif ihouid pay coſts, and that the 
three pounds overplus paid into court ſhould be reftored to 
the defendant ; which laſt pait was granted: but the court 
would not make the plaintiff (being an exccutrix) pay coſts ; 
but que if the vlaintifi hould not have cofts till tue time of 


the rule. 
J 
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Term. S. Trinitatis, 1719. 
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Term. S. Trinitatis, * 
ef! 
] 7 19. th 
>, — ; Was TAR 3 2 J a tri 
» re 
Gr Edw. Deluvual v. Sir Ed:o. Blackett. a 
F 3 up 
Upon a bill of HE plaintiff preferred his bill again! the defendant for E 

revivor lor the tithes, wand had a degree for an account; but before tlie 

duty as WEI as cott were aſccrti ind Sir Ldw. Llactetit died; Sir Edav. 

he cute, ht he Hao revived agzinil the executor, ind upon the queſtion, 

ecutor delen- 1 | 

dint ſhall pry Whctiter the det 1d at tone pay cots, this dittinction w: ; 
chils; alitcr token, that if the revivor againtt the defendant had been on » \ 


when the revi- ſor co te, which had not buen atecriained in the life-time of th. 
ves » ns teſtator, then the defendant ſhould not have paid coſts; but 
the colts % be bere the revivor was for the duty as well as the colts ; and there- 


aſcertained, 5 8 
voi Fl. 3. fore the defendant, angh an EXccunor, jhould pay colts. 


— 
1 Pex v. Reeves & aP. an 
up 
LT. . 0 . * * 2 © . 
. 1 i was ſaid by Boron Price in this caſe, that no YVenitiont ex- pa 
pa u is ht to fende ought ro iſſue without motion in Court, and orders co 
Hue with ut a 5 rules. & Car. 41 1 0 b. wſyacd. tin 
motion incom?, ; he 
» 4 „5 7 9 
V. 40 Bunins v. oprott. 5 
4. : 7 
rere Ota» THEN orion von mie have an order to examine tothe 
n cietlit of uw wimele, den before publication paſſes. 
nt of a Wr 
„ehre pus 4. a- 
Fancy « An;nyinc us. 
; * 
75. 


1 FT TPON a lil bean impropriate rector for a mortuary, 
wee hoes Bs the by wk of fone of the predeccſſor impropriatoss — 
ſar's bock ad-. Was c:fered to be read as evidence, wherein were entries of | 
vutted as cvi- puma of eU is, but it was objected, that although 4 
d. ace of mor- porign's ak (Who i only tenant for |; ie, and thereſore not 
tary due. ſuppoſe i enter ary ching with partiainy to his ſucceſſor) 


16 I 
oft, Pl. 253. Inay be re: =; \ vet the h10%K ot a ity Te Don ttor, who has the 


Nuure, it a 
2 of lord of 0 4 87 ner, v0; , ty ne 0 Dy p read: 10 ti. IS it Was an!werec, 75 
lord of a ma- that the boek on lord of a manor, who Hits tte fee, is adn itte d ao 
nor 15 evidence on evi once of qui! rents. el quane, li the bare entry of the . 
A . lord of 4 manor in his book be evidence ; though a bailiff 's ac- * 
A halli s ac- 6s, Wire It Annes the rents hae Deen D 1 ar. | alloy * ed It 
ings O1 rents a ; 4 5 1 . 24 1 97. 
4:1 007. IN Gurt, Ar. ant E 2Vidcicy 1 1 4 | GIF Hl, CC of 
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De Term. S. Michaclis, 1719. 


Johnſon v. licher. 


HERE a wen prefers his bill to have diſccvery only of 
deeds, and (having the counterpart) to have the deeds 
eſtabliſhed, there he ought to annex an otkdavit to his bell, 
that he has not the“ original deeds, nor any other perſon in 
truſt for him, or cle it is cauſe of dc urrer: but it there is 
relief praycd, as well as a diſcovery (as where the heir prefers 
a bill againſt a mortgagee to have a mortgage deed delivered 
up, ſuggeſting the ſame hos been ſati.h.d, and that he has 
loſt the counterpart) there is no need of an afadavir. 


The Dutcheſs of Ilamiliun v. Tleci ced. 


HERPF., upon exccptions to on anfiror, the court are e- 
qually divided, the exceptions arc over-ruled of courſe. 


The Biſhop of Exctcr v. Trenchard ad. 


N a bill for tithes, the deſendant, as ro ſon.c them, inſiſts 
upon a modus, but admitted others, which he had not paid, 
and having omitted to make a tender of then bv his anſwer, he 
upon motion obtained an order, that he mizhr be at Ttberty to 
pay fo much money in lieu and ſatisfaction of all his tithes not 
covered by the modus, together with the plaintifi's coft to that 
time, and the plaintiff ro proceed at the peri} of cots, (Pute! 
believe this was by conſent.) 


_ . » - * — 


Term. 8. Xlichaelis, 


Pepicr v. Scciuburn. Oct. 26, 1719. 


* this caſe the queſtion was, who ſhould have the preſerence 
to be paid by an executor, a creditor by judgment at law, 
or a creditor by decree in à court of equity: Sir Edevard Nor- 
they, who wos counſel for the judgment creditor ſaid, that it 
was never taken in the court of Chancery, that a decree ſhould 


be upon an cgual foot wah a judgment at law, though it 


Inould with 2 pocket record, as a recogniſance, Sc. Ih Ba- 
ns were divided in their opinion, and vo ſudgment was given 
in 


67. 
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not the origi— 
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But if relief be 
prayed, an afit- 
davit is not ne- 
ceffury, 
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77. 
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LE 


Creditors by 
judgment at 
law, and credi- 
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by un executor, 
without any 
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P. 49 
| 80. 


Amendment of 
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1 Salk, 32 7. 
Corayns' Rep. 
285. 


New writ of 
apprailement, 


Poſt Pl. 261. 


?2. 


information, 

und ver.lict ior 

t ſendant, in an 

action againſt 

| the informcr, 

he ſhall kc ore 
 tted to ive 
in evidence, that 
chere Was a pro- 
bable cauſe tor 
making the ſci- 
ture, 


70 


7 


- 


De Term. 8. Michaelis, 1719. 


in the point at this day ; but in Hilary term following it was 
decreed, that the judgment and decree creditors ſhould come 
in and be paid equally. Vide 2 Chan. Rep. 193. 1 Chan. 
Rep. 194. 1 Lev. 155. Joſeph and Mort, in Canc' coram Lord 
Keeper Mright. 1 Leon. 155. 


* Baldwin qui lam v. —. 


LD made a ſeiſure of tea upon the 11th of Ne nber, 

and exhibited his informacion the ſame day, in which it 

was alledged, chat between ſuch a day, and the day of exhibit- 

ing his intormation, the tea was imported, c. This would 

have been bad, for the day of the ſeiſure would have been ex- 

cluded, there being no fraction of days; but upon motion the 
court gave them leave to amend and to make it the 12th. 


Luan, qui Tam v. — 


PON a ſeiſure of a parcel of ſnuff there iſſued a writ of 
U apprailement ; the appraiſors appraiſed it at two ſhillings 
and fix pence per pound, which was a ſhilling per pound more 
than it was worth; therefore the ofliccr now moved for a new 
writ of appraiſement ; ſor if it was not really worth ſo much 
as appraiſed at, it would undoe the officer, for he muſt pay the 
king's moiety according to the appraiſed value: and the court 
ord-rcd the appraiſors to ſhew caule. 


Bill v. Robinſon. 


N information was exhibited upon a ſciſure, and upon the 

trial there was a verdict for the defendant; therefore 

the defendant brought an action againſt the informer for this ſei- 
ſure /ine atqua lab li cauſa ; upon the trial of this cauſe be- 
fore“ Baron Price at I, incheſter, he would not permit the de- 
fendunt to go into the evidence given upon the trial of the infor- 
mation to prove the pr:babilis cauſa, becaule he laid, it would 
be arraigning that verdict : but upon a motion for a new trial, 
the Lord Chief Baron Bury and Baron Page (abſente Mountague ) 
vere Clearly of opinion, that t evidence 1hould have | Ae 
admitted, and made no difference (which was much inſiſted on) 
where the action was tried before the information and where 
afrer ; and it would not be arraigniag the verdict on the infor- 
mation; for that there was a wide difference between a ſtrict 
legal cauſe, and a probablè cauſe ; and a new trial was granted. 


Gon 


1080 ww = YG wm 1 
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. 


De Term. S. Michaelis, 1719. 
Jones v. Clement & Hughes. £3. 


PON a motion for an attachment it was ſaid, by the court, Commiltioners 
that commiſſioners of rebellion not only might, but ought to erg 

take a bond as a ſecurity from the defendant to appear, where ſecurity. 

it is upon the ordinary proceſs of the court, though a ſerjeant at 

arms could not ia that caſe: but where it is upon an aitach- 

ment or contempt of an order of the court, Wc. there they 

ought not to take any ſecurity, but to have the body in court 

at the day of the return of the commiſſion of rebellion. 


Johns v. Stafford. Nov. 14. 24. 


N exhibited his bill againſt Sri d to eſtabliſh a decree Publication of 
relating to a diſpute about the right ro mills and the wa-, old depoſitions, 
p 69. 44 f bo ib where retuſed 

ter running to them; and in his bill (inter al) ſets forth, that . be granted. 
in king Charles the ſecond's time the city of Exeter preferred poſt Pl. 146. 
their * bill againit the now deferdant's father; to which the * P. 81 
then defendant put in his aniwcr, and there were depoſitions : 
taken, to which he refers; that cauſe abated by the death of 
one of the parties before the hearing; and the defendant mov- 
ed that theſe depoſitions might now be publiſhed to be made uſe 
of in this cauſe, and inſiſted, that though the cauſe abated by 
the death, and was conſequently out of court, yet that the 
plaintiff, . by reſerring to them in his now hill, had in effect re- 
vived the ſuit: but Lord Chief Baron Pty, Price and Page 
(abſente Miuntague) were agt inſt the order for granting publi- 
cation ; and the dceiendant took nothing by his motion. 


Nammnmbk V. T.ur:oell. Nov. 17. 35 

: POCN an action brought againſt cn officer for a ſeiſure ab- A neu- trie! 
que fohubili cauſa, there was a ſpecial verdict ſigned by granted after 

the counſel on both ſides; but the Attorney General notwith- 2 ſpecial verd vt 

ſtanding moved for a new trial, and obtained it: alchough it _— 4, * 
. 1 n 

was laid by the counſel on the other fide, that there never was * 1 

any inſtance that a new trial was granted after a ſpecial ver- And. 320. 


dict which is ſigned by counſc! 
Melliſh v. Arnold. Nov. 20. th 


& an action brought againſt an officer for a ſeiſure abſue pro- Newtrial grag- 
babili cauſa, a new trial was granted, becauſe the jury threw ted for miſbe- 
up croſs or pile, whether they ſhould give the plaintiff three haviour of 
hundred pounds, or five hundred pounds damages, and the dhe jury. 
chance of five hundred pounds came up. And note, the court 
now made a rule, that Middleſex juries at A privs thall be 
aid in court, 

Vote, 


ago _ -—_- — 
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Q. whether it 
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ing ſpecially, 
Hard. 195. 
Carth. 27. 
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? everioner 
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&c. their term 
ihall be ſuppor- 
red in cquity, 

1 Vern. 325. 
Rep, of Ca. in 
equity, fo. $5. 


Le Tit. I: Atichaclis, 1719. 


Aula, the 2fid:wits moved upon were made by perſons 
win heard the juryuen talk of the matter; and the jurymen 
did not think fit to mike any afhdavit to clear themſelves ; fo 
© pew trial Was granted. 


: 
' 


Cartcr v. Sauytocll. Nov. 24, 1719. 


(CARTER bought a parcel of goods that were condenmed 

in this court, and theſe goods were afterwards ſeiſed, and 
upon the trial of the information of ſeiſure of theſe goods, 
Carter, who was then defendant, gave in evidence a condem- 
nation in the Exchequcr court; which Mr. Attorney General 
ſaid ought to have been pleaded ; and upon this a caſe was 
ſtated for the opinion 0: the court +. 


Duppa v. Bridd'ey & Horn & Mewman. 


HE method in the court of Exchequer is, where an in- 

fant is to aſſign purfuunt to the ſtature 7% Anne, cap. 19. 

t A petition is drawn in the name of him who craves the bene- 

fit of the ad, and upon that it is moved by counſel on his be- 

half, that the infant nay aſſign, and counſel is to conſent for 

the in:;ant ; but the count fefer it to the deputy to ſtate all mat- 

ters, and upon his report chey make an abſolute order; and fo 
it was done in this calc. 


* WWhillicr v. Webb & aP. 


III. for a redemption ; the deſendant in his anſwer ſets 
B forth he was only a truſt-e for /.—this was objeQed to 
tne plainalF at the hearing, that the Ceftuy gue Truft ſhould 
have been mace a party, and he weight have amended, this bein; 
diſcloſed in the anfwer ; and lor thi rtcaſon the bill was ne 
mi. d. 


Anon VI GUS. 


14'S was cited Ly the court 28 the courſe of the court of 

| Chancery, % e. That where tcnant for hie makes a 
leate for years, the letfees apprehending that the leſſor had a 
power to make ſuch a leaſe certain, lay out great ſums 1nim- 
provements, and he in revertion ſtande by and lets them go on, 
without giving notice that the leflur was only tenant for lite, 


+ In ieh. Term, 1521. Per Page and Montague Barons, it muſt be 
picaded ; per Price Baron, that it muy be given in evidence without 
plcading it, 

I think (ſays the reporter) it is now dene upon motion without pe- 
dition. 
that 


ed 
nd 
us, 
1 
ral 
as 


De Term. S. Bilarii, 1719. 
that the court of Chancery has, in ſuch caſe, decrecd the leſſecs 
the remaindcr of the term after the death of the tenant for life. 
Tones v. Langham. Dec. 12. 
We Brce, it is not regulur to refer the bill for ſcandal 


after the an{wer is come in. 


* At Serjeants Inn, December 14. 
Frazer & al, v. Moor. 


PON a bill to redeem it appeared by the plaintifF's own 
thewing, that the defendant had been in uninterrupted 
poſſeſſion above thirty-four years, and no incapacity was pre- 
tended ; for which reaſon the defendant demurrcd, and the 
demurrer was allowed by Price and Page Barons contra Lord 
Chief Baron Hury +. | 


——— — — — — 


—— — — — —— 


Term. S. Hilarii, 


1719. 
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Smith v. Viatfon, I affels, Jenkins & King, & 


e contrd. Feb. 1, 1719. 
Clogie being indebted to Warn by judgirent ag to ale 
* ſign over a leaſe which he had, ro Watſon, ts a ſecurity 
for his debt, and Ji"atſen thercupon agreed to give T. GC. a de— 
feaſance for twelve months; T. C. ent his leaſe to Watſon, 
and a letter ſpeciſy ing this agreement to a {crivener, with di- 


rections to draw an aſſignment and deſcaſance purſuant to this 


agreement; but before the ſame was executed 7. C. dies, hay- 
ing made his will, and Ph. Laſſels his executrix, who before 
any notice of this agreement aſſigns over the intercſt of the {aid 
leaſe to Fer:kins and King in truſt for herſelf, and then for them, 
who were all likewiſe judgment creditors ; Hathan preferred 
his bill againſt Laſſels, Jenlins and King, to carry this agrec- 
ment into execution. Baron Price was of opinion this was u 
writing within the ſtatute of frauds and perjuries, and ſuc: a lien 


4 Dean v. Nortl Term. P. fi, Day 6, 1721, 
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Term. S. Hilarii, 1719. 
upon 7 C.ihar, as if he had lived and reſuſed to perfect the 


ſaid * agreement, a court of equity would have obliged him to 
doit ; fo they onght likewiſe ro oblige the executrix and her 
athignees to execute the ſame: but C hief Baron Zug and Baron 
Page (abſent? Monniague) mongy they thought this letter a 
writing within the ſtatute, and that it would be a good lien upon 
T. C. himſclf, and even upon his executrix, yet Tonk'ns and 
King the atliyaces, hat not only s good a title in equity as the 
plaintiff, but had alſo by the aſſ'gningnt a title at law too; fo 
they could not deeree them to cxecure the ſail agreement. 
N. Upon Smits original bili the queſtion was only, whether 
Nu thould deliver up the writings. 


Hal. . 2 qui tam x. Broad. 


FISHE informer II lin died pending the information, and 
1 upon motion the court gave len ve to make a reſeiſure. 


T ay Graue & ab. Commoncrs of Eprcorth 
v. Nainſien & aP. Jan. 25. 


£2 II. was prefcrr.d to eſtabliſn the plaintiſſ's right to com- 
eh, and to [or ade ſeveral former decrees ; the defen- 
dont denmmrred ro the whole bill; for if there was any error in 
* {1 


he former deere 85 they ought to have brought a bill of review, 
val not doit in this method; and the demurrer was allowed. 


Delver v. unter. 


Waegnn recuvered in dower, and brought a bill for the 
A meſt profits ; Serjeant Bridges ſur the plaintiff cited a caſe 
nf Dean v. Wade, in 1 Chan. Rep. large octavo, and 2 Chan. 
Rep. Commmy v. T/.ynn : but per tetam Curiam the bill was diſ- 
willed 3 lor even wiere the kuſhand dies ſeifed, there ſhall be 
no mes profits until demand, as per Hat. Merton, Co. Lit. 32, 
33. Pur if the huſband does not die ſciſed. as he did not in 
this Caic, the ooh & can have no meſn proſits; and beſides, it is 
admitted the plaintiff is in poſſeſſion, ſo may have remedy at 
lau-, if the has any right to meſa profits. 


Roe & aP, v. The Bijhep of Excter. 
I" a bill to eſtabliſh modus's, theſe were inſiſted upon, and al- 


lowed ; firſt, for every cow having a calf, for the tithe of 
the mill: and the calf ſeventeen pence. 24ly, for every milch 


Milch cow without cf. helfer and calf. Cyder. Hoard apples, Fire wood, Fruit, herbs, 
roots, and other garden ful! 


Ce. 


nd 


De Term. S. Hilarii, 1719. 


cov milked without a calf, eleven pence for the tithe of the 
milk. 3dly, for every heifer, the firſt year ſhe has a calf, thir- 
teen pence for the milk and calf ; thele payable at Michaelmas. 
For cvery hogthead of cyder made of apples grown in the 
pariſh, eight pence. For hoard apples, a penny.—For fire- 
wood ſpent on the farm, an hearch penny.—Por fruit, herbs, 
roots, and other garden ſtuft, a garden penny —For a colt a 
penny; theſe payable at Eafter. 


Rex v. Tale. 
MI Paunce foot was appointed caſhier of the exciſe by 


conſtiturion from the commiſſioners of the exciſe ; he 
employed Sir Matthew Kirzwo2d to pay the money he ſhould 
return into his hands to the crown, and took a bond from Sir 
Matthew, and Mr. Yale as his ſecurity, in the penalty of foity 
thouſand pounds, for the payment of the money to the crown, 
and on his own private account : Kirwood broke, and an extent 
iſſued againſt him, and a fcire facias was brought againſt Yule on 
his bond. (Nota, if Yale's bond had been for the payment of 
money, an immediate extent might have gone againſt him.) 
Upon the pleadings to this Scire facias there was a demurrer 
and it was argued on the behalf of 7ale, that the bond taken by, 
Pauncefoot was void in law; becauſe, firſt, he was not a com- 
miſſion officer, only conſtituted caſhier without expreſs autho- 
rity (which he ought to have had) to take ſuch bond. 2dly, it 
is againft the rule that any tradeſman ſhould be appointed caſhier 
to any farmer, 5c. 3dly, this bond is an opprcſhon to the ſub- 
jeQ ; for by the ſtat. 33 Hen. 8. body, lands and goods are lia- 
ble. But note, Nowember 23, 1720, per opinion totius curi æ, this 
bond was adjudged to be good. 


Kennet qui tam v. Lloyd. Feb. 12. 


| ORMATION upon a ſeiſure of a quantity of tobacco; 
verdict pro Quer: it was objected in arreſt of judgment, that 
the information was the 16th of June, the writ of appraiſement 
the 17th, returnable the 17th, and the indenture of appraiſc- 
ment the 15th, which was before they had any * authority ; 
and writs of appraiſement are a neceſſary part of the information 
upon a ſeiſure; and if this be void, there is no value at all fer 
upon the goods, and the courſe of the court has made it neceſ- 
fary ; beſides the act of tonnage and poundage, directs the 
moiety of the rate ro be anſwered to the king, which ſhews 
there is a neceſſity for a valuation: there is a diſtinction indeed 
between a ſeiſure and a Dewvenerunt ; upon a ſeiſure the gene- 
ral words are ſufficient, becauſe the return of the appraiſement 
makes a ſufficient certainty (but is wanting in this caſe) ; but 
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— — ———— Dc — 


De Term. Paſche, 1720. 


in a Devenerunt, which is the crown's action of trover, there 
mult be greater certainty, having nothing elſe to help it. Nora, 
the court ſeemed to think this was amendable. 


- — 


*DE 
Term. Paſchæ, 


1720. 


The Dean and Chapter of Weſtminſter v. Sir 
Thomas Croſs & al. May 14, 1720. 


HE ſtatute of limitations was pleaded to a bill of diſcove- 
ry, but it was over-ruled. 


Gumley v. Fontleroy. Eodem Dic. 


BL. by a vicar for tithes ; the defendant pleads that the 
plaintiff employed a perſon to collect the tithes, and that 
he the defendant paid the collector five pounds, and does not ſet 
forth quantities and values; ſo the plea was over-ruled with 
coſts ; for this court never admits a plea, even of a modus, to 
cover the diſcovery of quantities and values, becauſe the defen- 
dant may die before they go to examination, and then tithes 
lying only in the perſonal knowledge uf the party, there would 
be no way of coming to the knowledge of the particulars : 
and the cafe in Hurd. was denied, and it was ſaid it had often 


been 1o. 
* Rex v. Biſhop & a. May 20. + 


OVED to diſcharge iſſues ſet by commiſſioners of ſewers, 
alledging they had no juriſdiction by the ſtat. 33 len. 


ſewers diſchar- S8. cap. 5. becavie this was only a bank thrown up by the ſea ; 


ged en motion. 


and ordered them to ſhew cauſe, on notice to the clerk of the 
ſewers ; though it was doubted whether this could be done by 
motion, becauſe it was a judgment ot commiſlioners ; and no 
certiorari would lie originally to remove their order. 


+ Rex v. Flanders, ſay 1%, 17921 
Tor das 


7, 
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De Term. Paſche, 1720. 
Jordan v. Colley & aP. May 23. 


B * by a rector for tithe-wood in the pariſh of Little H en- 


19% 


Tithe wood, 


hocke in the county of Salop, as it had been time out of whether due of 


mind paid in that pariſh, againſt the defendants, as vendees of Sir 
William Forreſter; the defendants in their anſwer lav, that no 
tithe had been paid for this coppice-wood called Holebrock cope 
p ce, when felled before, and that they never heard that any 
tithe or modus had been paid for wood in that pariſh. It was 
inſiſted upon for the defendents, that tithe-wood was not due 
de communt jure, and therelore that the proof lay upon the 
plaintiff, and that it was only founded upon a canon in Bithop 
Stratford's time, Anno i7 Ed. 3. and therefore the defendants 
need not alledge any preſeription or cuſtom by way of exempri- 
on: but it was anſwered for the plaintiff, that uccupier> n. uſt 
always ſet forth an exemption. And per ch,, the defendants 
ought to have ſhewn ſome *exenprion ; and there is no inſtance, 
that a parith can preſcribe in nen decimando for tithe-viood ; 
wilds and hundreds are upon another conſideration. Burt nota 
(fays the reporter himſelf) though the defendants were decreed 
to account, I do not find that it is yet certainly determined, 
that tithe-wood is due de commun jure. 


Yarroth v. Seys. May 24. 
U a commiſſion of ſcqueſtration, the commiſſioners ſe- 


queſtered ſome live cattle, which not being ſufficient ro 
anſwer the debt, it was moved for leave to ſell thel cartle, but 
denied, becauſe the commiſſioners had not returned the com- 
miſſion ; but when hat was done, and it appeared what they 
had ſequeltered, and the value as ſo much in part of the debt, 
then for the remainder a new ſequeſtration ſhould iſſue, and a 
wvenditioni exponas to ſell the goods ſequeſtered upon the firſt. 


Rex v. Robinſon. May 25. 

N extent ifſued againſt the defendant ſo long ago as 3* WW. 
A 3. and an inquiſition was taken thereupon, but no proceſs 
iſſued againſt him, becauſe there was a former extent againſt 
him; but that being now ſatisfied, Mr. Foley moved, that pro- 
ceſs might iſſue upon this laſt inquiſition; forit was ſettled in 
Chict Baron Ward's time, that upon dormant extents no proceſs 


ſhould go without motion in court, and it was now granted, 
unleſs cauſe. 
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De Term. S. Trinitatis, 1720. 


; + 03 * Frazer Adminiſtrator v. Moore. May 27. 


Adminiſtrator BEE by an adminiſtrator ; the defendant demurs, and the 
a pays demurrer is allowed, and the bill is diſmiſſed 2, cofts ; 
ä and ſo ſaid to be the conſtant courſe in equity, per totam 
curiam. 


107, Qui tam v.Fackſm. May 30. 


— HERE there are ſeveral ſeiſures by ſeveral perſons, and 


Cons not a- f the whole does not amount to one hundred pounds, it 
mounting to is allowed that all may be put into one writ of appraiſement, 
100]. may be and one information only may be exhibited in the names of 


ut into one in- all the perſons ſeiſing, for the ſeveral matters ſeiſed. 
ormation On:y. 2 


e. 
WK: >. 

* 7 
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1720. 

108. Hart v. King. June 28. 
Bill for a diſtri- 


8 BE for the diſcovery of a perſonal eſtate againſt an admini- 
that it ought ſtrator, and for a diſtribution ; the defendant in his anſwer 
not to be made ſets forth the perſonal eſtate, but as to the diſtribution pleads, 
21 33 that the inteſtate died but in March laft, and therefore by the 
2 —— ©* ſtat. 22. Car. 2. cap. he was not obliged to a diſtribution until 
rules. the year was expired : but by the opinion of the Lord Chicf 

Baron, Price and Page Barons, the plca was over-ruled, and 

ordered to ſtand for an anſwer, with liberty ro except (in which 


caſe no coſts) Mountague Baron difſentiente. 


10g. White v. Roberts. july 6. 
Writ of error WRIT of error was brought in the houſe of lords upon a 
28 ao of judgment in Scacc” ; the parliament was prorogued, and 
trantcribedin then execution was taken out upon the judgment here, and 


14 days, or it the money levied : the Attorney General and Mr, Fazakerly 
is no ſuperſede» nioved to ſet this execution zfide ; for though the parliament 
as, if the parli- 
ament be prorogued. 
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De Term. S. Trinitatis, 


1720. 


» was prorogugd, yet the writ of error continued in force, and 
conſequently it is a ſuper/ſedeas to the execution; but upon 
hearing ſerjeant Ches/hrre on the other ſide, and inſpedting the 
orders of the houſe of lords, whereby it appeared that the writ 
of error ſhould have. been tranſcribed within fourteen days, 
which was not done in this caſe: The court thought it not 


reaſonable to hang up the party, but thac he ought to have the 


benefit of his execution, baron Mountague d'fſent:ente. And the 
caſe of Hd v. Godfrey, in Hilary term, 1710, was cited, in 
which cafe there was Judgment in an aſſumpfit, in Trinity term 
before, and a fieri facias iſſued, and then a writ of error was 
brought in parliament ; the parliament was diſſolved in Sep- 
tember following ; then a Hip fieri facias iſſucd and was ex- 
ecuted, which was ſet afide, becauſe the teflatum fer! facias was 
grounded upon the fieri facias, which was certainly ſuperſeded 
bv the writ of error. But nata, this proves that an original 
execution might well be taken out ater the diſſolution ot the 
parliament, 


Binſtead v. Coleman. July 12. 


HIS diſtinction was laid down upon the ſtatute of frauds and 
perjuries, that where there is a Whole agreement by-pa- 
ro, and part of it is executed, 2 court of equity will decree a 
ſpecitic execution of the whole, for the ſtatute of frauds (ſays 
the Chici Baron) does not extend to that: but where there is 
an agreement by writing executed, vou cannot come by evi- 
dence to ſupply any defed in that agreement, wich was inten- 
ded to be part of that agreement, but not inſerted in it; for 
that would be to evade the ſtature of frauds, and introduce more 
perjury. The whole court were of the ſame opinion, 


Clark v. Daſhwoed. July 12. 


ILL for the tithes of the reftory of Carſington in the county of 
Oxford, particularly of the coppice-wood called Burleigh- 
io; and the plaintiff derives his title from the leſſee of the 
dean and chapter of Chriſtchurch : the defendant inſiſts, that 
no tithe of this wood was ever paid but once (being terrified) 
for that it was exempt as part of the poſſeſſions of Eyn/ham abby, 
which was one of the greater abbies, and conſequently capable 
of an exemption by rhe ſtat. 31 Hen. 8. and inſiſted by Mr. 
Ward for the defendant, that conſtant non-payment was an evi- 
dence of exemption in the caſe of a lay impropriator But nota, 
the proof was only be/icf and Jcarſar, and the defendant was 


deurecd to account, 
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De Term. S. Michaelis, 1720. 


*D E 
Term. S. Michaelis, 


1720. 


Brier v. Lanſdoton. Nov. 25. 


T was moved by Sir Conflaniine Fhippe to ſet aſide a venire 
1 fac ae (which was the old proceſs of this court on the plea 
ſide) a difirmgas thereupon, upon an aſhdavir that the defend- 
ant was in France when the venre factas was leſt at his houſe : 
but upon hearing ſcrjeant Cre and Mr. Bootle on the other 
lide, the proceſs was adjudged tu h good by three barons againſt 
P'rice baron 


At Guildhall Sittings. 
Etriche v. An Officer of the Revenue. 


PON an information of ſeiſure of goods there was a verdict 
for the defendanr, who afterwards brought rrover againtt 
the officer ſor theſe goods, which was tried before the Lord 
Chief Baron Bury ar the fittings aſter this term; and the Attor- 
ney General for the defendant obie ted, that trover did “ not 
lie for theſe goods, (for that the [eifure of the goods, and put- 
ting them into the cuſtomhouſe warehoule, could not be ſaid 
to be any converſion to his own ufc) but + treſpaſs, or treſpaſs 
upon the caſe ; and Mr. Attorney wiitting upon a ſpect 'al ver- 
dict, and the Chief Baron inch g to br "of that opinion, that 
trover would not lic, the plaintiit choſe tu be nonſuited. 


At Serjeants Inn, Dec. 6, 1720. 


The Attcrney General at the Relation of the Dutchs/s 
F Buccleugh v. Ayr & ab. 


IIS was a bill brought for eſiehliflung a ght to tolls 
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De Term. S. Ililarii, 1720. 


the manor, c. Nota, In this cafe there was a fee farm ren: 
reſerved, which (it was ſaid by Sir Conſlantine 7hipps for the 
plaintiff) diltinguithed it from the ces pl. G4 ante. But it 
was inſiſted by Mr. Prawn and Mr. Tower for the delendunt (inter 
alia) that this was toll Haro and conſecuently void without 
alledgiag a confideratien ; and rhe court (except Mountague, 
who thought the fee ſurm rent reſerved gave the court juriſdicti- 
on) incline to diſmiſs the bil; but they afterwards went into 
prooſs, and the bill was difmiſſed, it not appenring that the 
place where the toll bars were credted, was within the manor 
of Spalding. | 
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Term. 8. Hilarii, 


Froſt v. Dawes. Inn. 23. 


WRIT of error was nonproſſed in the exchequer chamber 
A for want of aſſigning crrors; and upon /t a writ of er- 
ror was brought in dmo proceriim, but the ſecond was not 
tranſcribed, according to the order, within fourteen days; 
therefore upon motion on the behalf of the defendant in error, 
it was ordered that the record il:ould be tranſcribed in eight 
days, and certified into parliament, or the defendant in crror to 
be at liberty to take out execution. 


Bull v. Alien & 5 af; Feb. 186. 


LL. to be reteced againſt ſeveral contracts entcred into by 
the plaintit? with the deſendants, relating to ſhares in a 
bubble called the Punſylaiunia bubble, and to have his money 
repaid, which he had paid to the defendants for ſhares fold by 
them reſpectively, and charges that the defendants had * form- 
ed themſelves into a ſociety to carry on the fraud ; the defend- 
ants demurred, becauſe the bill contained ſeveral and diſtinct 
charges againſt ſeveral and diſtinct defendants ; and the demur - 
rer was allowed. Aba, They denied combination, as is neceſ- 
ſary upon ſuch a demurrer as this. 


Aſfzill v. Dawſon. Leb. 13. 
PLFA to the diſcovery and relief in 2 bill. hen the bill 


prayed only a difcoverv, was over-ruled. 
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De Term. Paſcthe, 1721. 


Rhodes v. Lovit. Eodem Die. 


Tf an action upon a contract for the ſaic of ſtock, the plain- 
tiff averred in his declaration, quod paratus fuit at the day 
to transfer ; upon the evidence it appeared that the plaintiff had 
another perſon ready to transfer, and a verdict for the plaintiff ; 
for which reaſon a new trial was moved for, and granted, be- 
cauſe the defendant was not obliged to accept this ſtock from a 
third perſon. 


Glanvil v. Trelawney. Feb. 24. 
WW HERE a man prefers 2 bill to eſtabliſh a modus againſt 


the leſſee of the impropriation. he muſt make the own- 
er of the impropriation a party; for this court will not bind 


the inheritance of any perſon, unleſs he is before the court. 
/ 


* Rex v. Rawlins. Feb. 27. 


PON an extent an inquiſtion was taken, which ſound a 
term of ſo much value; the defendant pleaded to the in- 
quiſition, and it was found for the crown, and this day it was 
inſiſted for the de ſendant, that the court thould order a Venditi- 
oni exponas : for if the crown was to be put into poſſeſſion, the 
defendant who was to have the rendue of the term after the 
crown is ſatisfied, would he without remedy. But afterwards, 
May, 20, 1721, er Opinion' t51us Curie, an injunction was 
awarded to put the crown into paſſeinon. 


* D E 


Term. Paichæ, 
1721. 


e v. Rea. April 27, 1721. 


ILL by a vicar for tithes; the deſendant admitted in his 


anſwer, that the plaintiff was intitled to all ſorts of tithes, 


but infiſted upon a ſpecial exemption ; upon this admiſſion the 
plaintiff was not obliged to ſhew any ſpecial title either by en- 
dowment or preſcription, which, othcrwiſe, he ought to have 
done. 
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De Term. Paſch@, 1721. 


Lock qui iam v. Milliford. May e, 1721. 


INEN was ſeiſed, and an information filed, for being 

brought from a wrong port; the officer finding himſelf 
miſtaken upon this firſt information, brings a ſecond, for that it 
was imported, the duty not being paid ; and moved, that the 
ſecond information might be received, which was granted upon 
theſe terms, viz. that the Attorney General ſhould enter a 
Non proſ upon the firſt, and the officer“ ſhould pay the coſls; and 
the ſecond was peruntted to bear Tefte as the fir lt did, to make 
it agree with the writ of appraiſement, and to ſave the infor- 
mer's time, 


Dodſon v. Oliver. May 11, 1721. 


HE ſingle queſtion adjourned until this day for the ſolemn 

judgment of the court was, Whether tithe of an ancient 
corn mill, that had never paid. tithes, was payable or dye of 
common right. Baron Price and Baron Mauntague were of opi- 
nion, that an ancient mill ought to pay the tenth toll diſh, which 
being a tenth part of the thing itſelf, was a predial tithe, and 
due of common right: but lord chief baron Bury and Page, 
that it is a perſonal tithe, and not due of common right, and 
not having been paid, is now exempt by the Star. 2 Ed. 6. 
So the court being divided, the plattcff had no decree as 1+) 
this matter of the mill. 

Nota, If there be any cuſtom in a pariſh for the manner of 
tithing milk, as to carry it to the church porch, or parſonage 
houſe, at muſt be obſerved by the pariſhioner ; but if there 
be no particular cuſtom or uſage, the pariſhioner is obliged 4 
Jure to pay every tenth meal, to milk the cows at the utual] 
place of milking into his own pail, and the parſon is obliged ro 
fetch it away from the milking place in his own pails in a reaſon- 
able time; and if he does nut fetch ir before the next milking- 
time, the pariſhioner may juſtify the pouring the milk upon the 
ground, becauſe he en has occaſion for his own pails. And 
it was determined by the whole court of exchequer, in this 
cauſe of Dodſon and Ol. ver, at u former day, that the milk 
ought not to be carried either to the church porch or to the 
parſon's houſe, and that it ought to be fetched by the parſon. 
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. o 7's 
7-7 Phillips v. Winter. May 17, 1721. 
WG HERE time is given, or a commiſſion granted to anſwer 
given, or com- without more, the defendant cannot demur, or plead 
miſſion to an- and anſwer. 
ſwer, deſendant | | 
| cannot demur, or plead and anſwer. wh, 
123. Rex v. Blundell. Eodem Die. 
The N Scire facias was brought againſt a general receiver upon 4 
Pi fs AA his bond, and afterwards an immediate extent was moved | 
ws. eg or for agrinſt him, upon an affidavit that one of his bail was be- Fr 
by both. come bankrupt, and he decayed in his credit; and it was f 
granted; for the king may be at liberty to proceed either by }, 
Scire facias or Extent (which is the ſpecdier method) or by 10 
both. p 
cl 
| ; ſe 
_ Gatehouſe qui tam v. Reith. May 25, 1721. h 
- . * . . | 
Writ of delive- R. Ward moved for a writ of delivery, which was grant- 55 
ry bor watches. ed, for a parcel of gold watches, upon giving ſecurity, A 
the ſprings and ſtee] work being periſhable goods, and liable to b 
receive damage by lying in a damp warehouſe. q1 
5 * Smith v. Nottingham. May 25, 1721 t 
1:7. V. 8 2 Y 55 7 N 
th 
Injunction to 1 P ON a contract to aſſign to Smith a three hundred pounds, d 
ſay execution the third ſubſcription in the South-Sea, on the 28th of d 
= > 225. 7 Auguſt, Smith did covenant upon aſſigning to pay one thouſand ec 
4 43 J. given and fifty pounds, for which he gave a bond, and judgment was th 
þ wpona 3. S. obtained thereupon in the con mon pleas : now Smith prefers his gi 
contre: for bill for an injunction, and obtains it, becauſe the money the w 
4250 !. the 2d bond was given for, was the conſideration of the contract; en 
W N and this being a mutual agreement, wo will not put them to 1c 
crols actions at law. f1 
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Setoell qui tam v. Johnſon. June 14, 1721. 
e Hill bids in court for a parcel of tea; after his bid- 

ding there is a claim put in, whercby the goods could 
not be delivered until the claim was tried; in the can time a 
great quantity of :ca is imported, whereby che value of the tea, 
ſince the time of bidding, funk leventy pounds; therefore May- 
hew moved to have his bidding diſcharged, which (as was al— 
leged) is frequently done where goods are periſhaizle, and a 
claim is put in after the bidding, and there is dclay in the pro- 
ſecution : but per Curiam, by this method, if a man thinks he 
hath outbid himſelf, he may ſet up a claimer, and make at a 
pretence fur a diſcharge: and it is bv no nieans a Rule, that a 
bidder ſhall be diſcharged when a claim is put in aſterwards. 
And upon further motion, June 20, the bidder was held to his 
bidding. And in Michaelmas term, Now. 10, 1721, Leater 
qui tam v. Bound, Bound had bidden in the fame manner, anc 
paid one hundred and ſixty pounds, and the claim being tried, 
there was a“ verdict for the crown ; and Mir. Attorney G-ncral 
then moved, that Boum might take the goods, and pay his bid- 
ding purſuant to the order of court in 17115. That if bidders 
do not within fourteen days after the goods are legally condemn- 
ed, take out a Debet, and pay the king's and officer's moieties, 
the bidding money ſhall be forfeited to the officer that ſciled the 
goods ;” which, nota, Bound was willing to do, but the cout: 
would not diſcharge him: the court had ſome doubt + what 
execution to order againſt Bound, this being an information 01 
ſeiſure; upon which, regularly, proculs of the pipe ſhould i. 
ſue, but hat being long and tedious, they, at laſt, ordered 
Fieri facias againſt Bound, as in the cafe of a perſonal infor na- 
tion is ufual. 

After trial, if there ic a verdict for the crown, the judgment 
is, that the bidder ſhall be charged one motety to the king, 
the other to the ſeiſor. 

Where there is a condemnation without a trial, the bidder 
muſt ſtand to all hazards; bur it after trial the bidder 
ſuffers bv delay, the court often diſcharges the bidder {Sed 
guerre, tavs the reporter himſelf.) 

+ In the cufe of Roxy qui tam v. Mils, Nov. 17513, an attachmen! 


iſſued again the bidder for not paying the bidding money; and Fx. v. 
Feclfor, Fur ny 1529, the heh, %, An affidavit was made in 
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1721. 


A bidder hath a right to have his goods delivered eight days 
aſter the bidding, if they are then condemned. 


» * Bradley qui tam v. Long. June 14, 1721. 


HIS was an information upon the ſtatute of the 4th of 

King George, cap. for importing brandy in a collier; ver- 
dit pro Rege Mr. Ward moved in arreſt of judgment, that ir 
is not alledged in the information, that the goods alledged to 
be taken in this collier were foreign goods, which the ſtatute 
expreſsly requires. To this it was obſerved for the informer, 
that the information concludes contra formam Statuti, and the 
verdict ſuppoſes every thing necefſary was proves On the 
other fide it was replied, that theſe words only make the con- 
cluſion of the caſe, not the caſe itſelf. Mr. Attorney General 
being abſent, no judgment yet given. 


11. Dr. Foſter's C. Cr. Car. 464. Dycr 363. Poſt Pl. 255. Bunb. 119. 


Franklyn and othcrs Pariſhioners v. The Maſter and 
Brethren of St. Croſs as Inprepriators. Bennet 
their Leſee, and Jenkins the Vicar of the Pariſh 
of Faram in the Gounty ef Sguthampion. June 15, 


HIS was a bill brought by the plaintiffs the pariſhioners 

againſt the defendants, to eſtabliſh certain modus's in the 
pariſh of Faram. The firſt modus infiſted upon was twelve 
pence for a milch cow; and the ſecond was + fix pence for 
every calf killed and ſold : theſe were both of them adjudged 
to be void modus's, being too rank ; the firſt being“ above half 
the value of the milk at the rime the modus was ſuppoſed to 
commence ; and the ſecond, if ten calves were fold, five ſhil- 
lings muſt be paid, which is in effect for one calf, for the tithe 
is one in ten. A penny for gardens and orchards allowed to be 
good. (But nota, this can be only for ncient Gardens and 
orchards, as was adjudged inter Perro: © Markwick, July 5, 
1716.) The Vicar being endowed of ſwall riches and hay, 
It was decreed that ke was thereby intitied ro hops being a ſmall 
tithe though of growrh ſince the endowment z and alſo to clover, 
Sr. foin and rye graſs, which are ſpecies of hay, that is the 
Genus No tithes due for aſter-paſture, o cattle fed on ſtubble. 
A'rhough by the endowment the vicar was to find the ſacra- 
ment wine, yer the court were of opinion it ſhould be found by 
the pariſhioners, according to the direction of the canon. Nota, 


4 Sine this cafe, a modus of 64. for 2 calf has heen held to be good, 
nie Reyiinl Y dbland. 
Where 


De Term. S. Trinitatis, 1721. 


Where + Aliaragium is mentioned in the old endowments, and 
ſupported by ulage, it will extend to jmall tithes, but not 
elſe. 


Leaper qui tam v. Smith & Elliot. June 17. 


PON a motion for a new trial after an information of ſciſure 

of goods in a ſhip that was twenty miles below the Hope, 

but within the limits of the port of London; the queſtion was, 

whether it could be ſaid to 6G an importation before the ſhip 

comes above the Hope But a new trial was denicd er !otam 

Curiam ; ſo that it ſeems it ſhall be deemed an import tion, it 
within the limits of the port, though below the Hope. 


* Iſrael v. Etheridge & aP. June 20, 1721. 


PON an information of ſeiſure there was a verdict for the 
claimer, who did not move ſor a writ of delivery, but 
brought an action of f treſpaſs {or tte goods againſt the officers 
that ſeiſed: upon a motion for a new trial (there being a ver- 
dict for the plaintiff in this action) Price Baron ſaid, that it was 
now allowed and taken for law, that trover did not lie againſt 
an officer for ſeiſing ab/que probabili cauſa, but rreſpaſs would; 
and if the claimer had moved for a writ of delivery, he ſeemed 
to think he could not have this action, becauſe then he would 
have a double remedy. Baron Mountague was of opinion, that 
neither trover nor treſpaſs would lie, becauſe the ſeiſure is not 
contra pacem ; but that treſpaſs upon the caſe, ſetting forth that 
the ſeiſure was ab/que probabili cauſa, would lie, as was done 
in the caſe of he King and Melliſi. Baron Page was of opinion, 
that treſpaſs or caſe, for the conſequential damages, will lie ; 
but now the verdict was ſet aſide, for that they thought here 
was probabilis cauſa. Nota, Bury and Page ſeemed of opinion, 
that in treſpaſs the party ſhall not recover the value cf the 
goods, but only the damages, for unlawful ſeiſing. 


Turton v. Clayton. 


ILL for tithes by the rector {or Standi/h in the county of 

Lancaſter ; the defendant inſiſted on a modus of three 
pence for houſe, hay, hen, and yard, wiz. for hay a penny, 
for an houſe a penny, for * hen an halſ-penny, and for yard an 
half-penny. Per opin' totius curiæ, this is a void modus, taking 
it either diſtributively or intirely ; for as to the hay a penny is 


+ See to what Altaragium ſhall extend in Kennet's Parochial Antiquities, 
in gleſſar Verb altaragium. 

t Martin v. Winford, Trin. 1696. Trover or treſpaſs does not lie 
for goods after condemuation. 
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um caſonable, for if a man has ſixty acres oi hay he pays only 
a penny, and if he lets thein to ſixty ſeveral perſons, they ſliall 
pay a penny a- piece —If a man ſhould declare in debt for one 
intire rent of ſixpence, wiz. two pence for black ucre, two 
pence for white acre, and two pence for green acre, this would 
be bad, per Page baron; deſendant decreed to account. 


Sir Jſuac Rebow v. Bickerton & al'. June 23. 


HIS was a prohibition to the ſpiritual court of the Biſhop 
of London, where a libel was exhibited againſt Sir Iſaac 
to oblige him to contribute rowards the repairs of the church, 
in reſpect of a light-houſe erected for the benefit of navigation 
at Harwich, which received a toll and duty from ſhips paſſing, 
&c. Upon a demurrer to the declaration, /e cout this day gave 
their opinion, and two points were made ; firſt, whether they 
were not too late to come for a prohibition after ſentence below, 
and an appeal to the delegates ; ſecond, whether the thing in 
Its own nature was rateable towards the repairs of the church : 
and in both points lord chief Baron Bury, Mountague and Page 
were of opinion for the plaintiff in prohibition; Baron Price 
contrary in both points, and cited in ſupport of his opinion, 
Lib. 2. Pi/hop of Winton, Cro. Eliz. 571. 2 Ro. Abr. 319. Creſ- 
well, 2 Lutw. 1022. Darvſon and Nicholſon, in Scacc', Mich. 
1710. 2 Ro. Rep. 42. Dr. Prideaux's Office of Church-wardens, 
Tetv. 173. 


—ͤũ—— — ——ꝛ— 2 — , 2 — — CO 


D F 


Term. S. Michaelis, 
1721. 


Cuthbert v. Adean. Oct. 24, 1721. 


HE defendant was taken upon an attachment for want ot 
an appearance, and the ſheriff returns a cept corpus, and 
aſſigns the bail bond to the plaintiff, who moves for a meſſenger 
to bring in the body of the deſendant, and offers to waive all 
proceedings upon the bail bond, according to the tixth rule 
(which wide) and the motion was granted: but Baron Mountague 
oppoled this, becauſe if there was any delay in the party, it 
ſhould appear by an aſſida vit, and becauſe this method would 
be ſo great an expence to the party. Neta, (per the reporte: 
ume) a 1 apprehend there had been proceedings upon the 
bail bond, which may diſtinzuiſh it from the fixth rule 
Rev 


De Term. & 


Michaelis, 17:1. 


* Rex v. Tomkins. Oct. 27, 1721. 

HERE was a judgment upon an information againit 7 om- 

kins for running wool ; and he not having paid the ſum 

in the act mentioned, the Solicitor General mov ed] upon the ſtat. 
4 Ges. cap. 11. for preventing burglarics, Ec. that he might 
be tranſported. Nota, Tomkins had been commitred to the 
Fleet, charged with the ſaid judgment: it was objected Ly S'r 
Conflantine P/npps for Tomkins, that he was not within the words 
or meaning of the act; for firſt, he muſt have been committed 
for want of ſufficiert bail, bur he was in cuſtody before the 
day mentioned in the act; ſec 'ondlv, an information mutt have 
been delivered to him, or the turnkey ; and this being a peun! 
ſtatute, no equitable or liberal conſtruction ought to be made 
upon it: but notwithſtand:ng theſe reaſons (which TI thought 
not anſwered) the man was tranſported e cur.am, diffentiente 
Baron Price. 


Rex v. Paxcell. Nov. 


4, 1721. 


Purchaſe was made of lunds lying in Radnorſhire, of Pau- 

ell by the duke of Chandos ; while the purchaſe was de- 
pending, Burton, the receiver general of that county, paid 
Pixwell three hundred pounds, and took a bond in the name of 
the crown, upon which an extent iſſued againſt Powell : the ex- 
tent was teſted undecims Anno Ge rgii regis ſeptimo, omit- 
ting the month; for which reai-n it was moved by Mr. Serjeant 
Compns and Mr. Bootle to diſcharge it; and the caſes in the 
margin were cited, to prove that writs without a tete ſhall abate. 
* Baron Montagne, that the diil:1Qion is between original and 
judicial writs, which laſt only are amendable, becauſe there is 
a record to amend them by: but guare (ſays the reporter him- 
ſelf) if an extent is not an execution, and may not be amended 
by the Fiat? - And afterward, November 22d following, this 
was amended by three Barons contra Mountague. 


Aiobrey v. Fitzhught. Nov. 7. 


APEBRE contracts upon the 17th Sep. 1720, with Fitz/ag/t 
for the purchaſe of 500 J. South-Sea ſtock at 5 30 J. per cent. 

to be delivered in October following; Aaubrey not being able to 
pay the money then, a new agreement was entered imo, that 
upon Aubrey giving a bond for the payment of 1060 J. being 
the difference of 200 / part of the 500 J. ſtock, and entering in- 
to another bond for 1590 J. for the other 300 J. ſtock, the time 
of acceptance ſhould be enlarged until the 14th of May fol- 


lowing : accordingly Arobrey entered into a bond on the 4th 
of 
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of November 17 20, for the payment of the ſaid 1590/7. in tlic 
penalty of 3180/7. on the 4th of May following; and an in 
denture of defeaſance of the ſame date was executed between 
the plaintiff and defendant, reciting the {aid bond, and that 
the 300 J. ſtock was to remain in the defendant Fitz/ug/t's hands 
as a collateral ſecurity ; Fitzhug/t thereby covenanted, that in 
caſe aubrey paid the 1590/7. due by the bond tv transfer the 
300 J. ſtock ; but if the 1590 J. was not paid, then the defen- 
dant Fitz/hught was to be at liberty to fell the 300 J. ſtock to- 
wards payment of the 15901. The money was not paid pur- 
ſuant to the bond, and Fitz/hught put the bond in ſuit, and the 
plaintiff Azvbrey preferred “ his bill, ſetting forth this matter, 
and that the defendant had not transferred nor tendered, and 
alſo ſetting forth the clauſes in the bill of credit 7 Ges. relat- 
ing to contracts, that this was a contract unperformed, and that, 
by che act, execution ought not to go, and therefore prayed an 
ip junction. | 

The de ſendant in his anſwer admitted the fact, as before ſet 
forth, and that he did not tender nor transfer, but gave the plain- 
tiff notice, that he was ready to do it; but it was upon the 
plaintiff's requeſt that he did not do it, and inſiſts that this was 
not a contract within the act of parliament. 

Now upon motion for an injunction, upon the merits, the de- 
fendant's counſel inſiſted, that the parol contract was merged 
in the bond, and that if the plaintiff had any remedy, he had 
it as much at law as he could have it in this court. 

But it was anſwered, that the plaintiff could have no remedy 
below now; if it had remained upon the parol contract, in an 
action upon that contract the plaintiff there muſt have averred 
and proved a tender, according to the courſe of the South: Sea; 
but upon this bond he will have nothing to do but to prove the 
bond, and the defendant cannot either by ſpecial pleading, or 
upon the general ifſue at law, ſhew what the conſideration of 
thc bond was, or that there was no tender, but that it was pro- 
per tor a court of equity, before whom all this matter appeared, 
to take cognifance of the whole matter; and though the pa- 
0 contract is admitted to be merged by the bond, yer in a 
«ourt of cquity it will be conſidered as part of the contract un- 
performed, ſince the conſideration uf the bond is the fame as 
the conſideration of the parol contract; “ and it they ſhould 
obtain judgment upon the bond, we could not come by aftidavic 
to ſtop execution, and ſet forth all this matter, ſince nothing ap- 
pcared upon the record to prevent the common method of tak- 
ing out execution: and an injunttion was granted upon thelc 
grounds by three Barons contre Lord Chici Baron Bury ; ana 
Baron Price ſaid, the laſt clauſe of the act extende to all con- 
tracts Whatſosver, as well as thoſe mentioned in the preceding 
claulcs. 
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Tarent v. Trewit. Nov. 15. 

3 a motion that T. might pay coſts for not moving 2c- 
cording to notice (which was denicd by the æule court } 

it was ſaid by one of the barons, that if there are three norices 

of motion given, and after a fourth notice given, they jhall 


not move upon the fourth without paying colts of the three 
firſt. 


Winch v. Page. Nov. 15. 
A Father gives a bond to his daughter for the pay:nent of a 
ſum of money (being her portion) at the age of twenty- 
one, or marriage : he depoſits this bond in another perſon's 
hands ; ſhe afterwards marries without his conſent ; the perſon 
who had the bond delivers it up to the huſband, who puts it in 
ſuit. The father prefers his bill for an injunction, and ſets forh 
that he is willing to pay the money, but intifts that the court 
ſhould lay their hands on it, and ſecure it for his daughter and 
her children ; and the injunction was granted upon bringing 
the money into court —But this was going a great length, and 
| believe beyond what has been done in chancery, for the obli- 
gee is defendant here: * indeed, if the huſband in theſe circum- 
ſtances comes in a court of equity to have the wile's portion 
paid, then they will put terms upon him; for he that comes 
for equity muſt do equity ; but the perſon who was to have the 
money is defendant here, and aſks nothing of the cuurt. Nora, 
it did not appear in this caſe, whether the daughter was under 
uge ; but guere what alteration that would make in this caſe ? 


Fox v. Rutty. Nov. 16. 


ILL by the vicar of Mel/ham againſt a pariſhioner for tithes ; 
an iſſue was directed to try whether a parcel of lands, 

called lay, uſually paid tithes to the vicar of Melſham, or to 
the rector of Mhadan (who was not before the court): the 
jury find, that it had paid tithes to neither; and upon the He 
returned, it was inſiſted for the defendant, that by this finding 
ihe court could make no decree, for that they ded no ſat is faction 
by it: but per cura, the vicar is endowed 4 e Ommibics minut's 
decimis infra paroch: am, Ac. and the defendant's defence, both 
in law and cquity, is falſifed ; and though rithes have never 
been paid, yer the + vicar has the ſane lh to all within his 
endowment, cven without uſage (unleſs an uſage to the con— 


Quere, If a Vicar has reccived for many years tiths not mentioned 
in his” endowment, whether ſubſcquent augnientativn or endowment 
Hd. 35 28. 9 
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rar y is ſhewn) as the rector has of common right; in which 
laſt cafe « wan cannot inſiſt, that tithes have never been paid, 
which is 2 Non decimando ; and decreed for the vicar according- 
Iv. Serjcant Glyde and Mr. Hard for the plaintiff ; Serjeant 
Pengelly, Serj. Stevens, Sir Con ſtantine Phipps aud Mr. Bootle 


for the deſendant. 


* P. 3d 
142 * Rex V. Spencer. Nov. 7. 
f / 
Recognifance IR Conflantine Phizps moved to diſcharge the recogniſance 
diſcharged, - 


Sg he wf. of a perlon who was indicted for beating a cuſtom-houſe 
fence is Pardon officer in the execution of his office, in diminutionem Revertionum 
ed. Domini Regis ; and this was oppoſed by Mr. Raby for the crown 
upon theſe words, the act of pardon 7 Geo. cap. excepting 
that offence : but the recogniiance was diſcharged per totam cu- 
riam ; and if the fine was levied, and ſtill in the ſheriff's hands, 
it muſt be reſtored by an expreſs elauſe in the act, which gives 
the fines to the party. And the Lord Chief Baron Bury ſaid, 
that the words is dim/n::tionem, c were only pepper and ſalt : 
Baron Mountague quoted a caſe upon the ad of pardon in 1709, 
The Queen v. Hinten, where an information for carrying falt 
without a permit, c. was pardoned, being only conſequentia! 
deirauding. 
243. 


Rex v. Blundell, Nov. 18, 1721. 


a NEW EXLEmS HF. Attorney General moved, that the clerk in court 
anna ntion : 


ra dat. oye EE might have liberty to new. ingroſ an extent and inquiſi- 

engroſſed from tion thercon, which were loſt : Nora, the ſheriff had the mi- 

the minutes ta- vutes of what was found by the jury ſigned by the jury, and 

ken by the ſhe- this was compared to the caſe where a perſon had, in a falle 
- rift and figned name, taken a record from Pickering the aſſociate in the Oxſer7 

x Nora 22 mw circuit ; they permitted a new Poſtea to be made from the mi- 

'Yc. being loſt, nutes in his book : there had been made out a Venditioni eas 
upon the copy of the extent and inquiſition that were loſt ; and 
there being a conſent for Blundell, a new extent, fc. was or- 
dered to be ingroſſed, diſſentiente Mountagre. 


pP. 80 
144. * Harwood v. Taulle & Rawley. Nov. 18, 1721. 
wb, 2 LE and Raerley ſeiſed a parcel of goods in the hands 
| Loi fwectly the of Harwod the Cambr dge carrier; the ſeiſure was made 
| goods pa ticu- in September in 1720, part of the goods were appraiſed in 
;rly. Michaelmas term in the name of Faulke only, and condemned 


the laſt day of that term. and the other part returned in the 
writ of apprailement in Il lary term following, in the name ot 
Rawley, and condemned the laſt day of that term. #Harwword 
entered his claim in the book of appraiſements before condem- 

nation”, 
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nation and afterwards ſearched the writs of appraiſement, but 
found no writ in the names of Faulke and Ranzwley, nor any ſuch 
goods as ſeiſed, deſcribed in any writ of appraiſement. B 

the order iſt Novem. 1718, (which wide) they thould have rc- 
turned but one writ of appraiſcment, and the ipccics of goods 
mould have been particularly deſcribed, which wos not done 
in this caſe ; and therefore it was now moved by Sir Conſtantine 
Phifps to ſet this condemnation aſide, all this fact appearing up- 
on the maſter's report. Nuta, before a writ of «ppraifement 
returned, the claim aſter a ſeiſure muſt be entered in the book 
in the office: but after the writ returned, it muſt be indorſed 
vn the back of the writ; but Harwd could rever be able to 
do this, becauſe no ſuch writ could ever be found, Upon a 
ſeiſure there ought to be an information, which in itſelf is a 
ſufficient notice; but here was no inſormation, and conſequent- 
iy there could be no condemnation on the roll: in this caſe the 
goods were condemned and fold, and one moicty paid to the 
crown, and the other to the officer; tut however, upon the 
dircumſtances of this cafe, 1e Court thought, that Harwad 
ought not to be without remedy, and theretorc ordered the ap- 
praiſers to ſhew cauſe why the condemnation ſhould not be ſet 


If there is but 
one ſeiſure, the 
goods ought to 
be put into one 
writ of appraiſe- 
ment, and de- 
ſeribed fo cer- 
tainly, that the 
defendant may 
know when to 
put in hisclaim, 
othetrwiſe an at- 
tachment ſhall 
go againſt the 
oiccr, 


P. 90 


fide, and why there ſhould not go an attachment againſt them. 


Mr. Attorney General of counſel tor Faulte and Ranwley. 
Clarke & aP. v. Clarke. Nov. 20, 1721. 


W jewels are deviſed as a ſpecifie Legacy, yet they 
ſhall be applied to payment of debts upon ſimple con- 
tract (if the reſt of the perſenal eſtate falls ſhort in eule of the 


real eſtate T. Mr. Hungerford for the plaintiffs; Mr. Aris for 
the defendant. 


Baker & aP. v. Sweet. Eodem Die. 


N this caſe it ſeemed to be admitted, that wool of lambs 
ſhall pay tithes, though the lambs had paid tithes two months 
before; and that there ought to be paid tithe for the agiſtment 
of yearlings, being a new increaſe. Sir Conſtantine Phipps and 
Mr, Bootle for the plaintiff ; Mr. Ward for the defendant. 


Shipton qui tam v. Newman. Nov. 24, 1721. 
N information was brought upon a ſciſure of a parcel of 
cocoa nuts, and tried, and there was a verdict for the de- 
iendant, who brought his action againſt the officer for this ſci- 


+ But not to make up deficiency of other legacic:, 2 Salk. 416. 1 
Fern. 31. And Q. Troutman v. Terret, coram waſter of the rolls, on 
hier Baron Moirtuguc's will. 
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© $0 ſure of the nuts, and “ alſo ſome bags, which the officer took to 


1ormer caule, 
between the 
fame partice, 


Carry away the nuts in this action was tried in the court ot 
common E and there was a verdict for the plaintift : and 
Lord Chief Juſtice King was of opinion he might have his coſts 
and damage S below for the bags, but for the nuts the office: 
was acquitted, being included in the information ; and the de- 
ſendant in the information having « verdict thereon for hie, J's 
proper remedy was to move this court ſor his coſts on the fiir, 
) Geo. cap. which he now did by his counſel] Sir 2 ” 
Pigs but was oppoſed by the Att torney and Solicitor Gens 
who inſiſted hit the «tt never deſigned the party a 3 10 
nedy, but only gave him his ent on to bring his action, or 
have his, cofts, but not both: ut cru contra ; for thongh he 
has joined the nuts in lis ation, when he nuüght have brought 
it for the bags alone, at thall rot preclude him of ihe ſatiface 
tion the act gives him: and Bron Page ſaid, that if the action 
had been brought for the nuts atone, and damages hd Ecen re— 
covered, this court would have allewed colts on the inior nation, 
becuuſe we ouyht to do fight, though another court does wrong; 
und the party could not, in that caic, have had judgment. 
2. (aliſeule Mountugue). 


40 Falter v. Sweet. Nov. 27, 1721. 
Depoſitions in a Drs: IONS taken in a cauſe in cliancery in 1675, re- 


lating to modus's now in diſpute, to eſtz idk theſe mo- 
dus's, wherein the occupters of land in this pariſh were plain- 


nd far the fame ITS; and the impropriator (who wes the provoſt and college of 
matter, not al- Fon) and the vicar were deſendants; but the 1mpropriato! 
lowed to be * had never anſwered, and there was no replication tothe vicar ; 
read where iſſue and (þercfore it was 0! LjaCted, that theſe depol! tions could nor 


was nol joined } 
in the tormcr 


22 Teal, for that modus>'s being ro affect the inheritance, the act 
oi the former ſhall not bind, unlefs the impropriator or land - 
Pp. 92 lord be made a party, and iſſue be joined as to them : and e, 


2 Mod. 229. cum, they cannnot be read; and the bill and anſwer upor, 
Hard. 22, 472. theſe occafinns muſt be produce d to make the depoſitions evi- 
Ante Pi, 84. dence in another cauſe, to ſhcew that it is between the ſame par- 


Carth.' 188, 
1 Vern. 113. 


10 riona), le- 
er it can be 


ties, or thoſe under whom they claim; and, 2dlr, that it is the 
june matter that is now in iſſue, (abſentibus Price & Mauntague 


Sir Conſlautiue Phipps for the plaintiff; Mr. Hard forthe de- 


ſendant. 
49. The Attorney General v. Gradyll & ab. 
Nov. 28, 1721. 
Power. a marriage ſettlement there was a power for IH iam Dies &- 
* lateral or enjon (uche was thereby made tenant for life) to make lene: 


for three lives, or twe enty- one years ; William D:chenſon make: 
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a leaſe to truſtees for ninety nine years, if he ſhould ſo long live, 
in order for the payment of his debts ; Nota, this was not by 
virtue of his power) and in the ſame deed he conſtitutes the 
truſtees his attornies to make leaſes for three lives, or vie 
one years, purſuant to the power in the ſettlement. I illiam 
Dickenſon is outlawed for high treaſun, and the Attorney Gene— 
ral now comes into the court to compel the trultces to execute 
this power velted in them, by making leaſes for rwenty-one 
vears, or three lives, to ſuch nominees as the crown thall ap- 
point, and inſiſted upon it, that this was a power transſcrable, 
and fince the forſeiture ought to be executed for the benefit of | 
the crown, and cited Are 612. 1 Vert. 338. * Sir Tra. Janes P. 
110, and Lib. 7. Eyylefiel Ps eaſe. But to this it was anſwered, ohh 19 
that where a p2wer is collateral to an eſtate, there the alteration 1 Ro. Rep. * 
of the eſtate dy-s not affect it; but where the power ariſes out 393. 
of the cſtate, any al eration of the eſtate will ſuſpend it for ſo I. ih. 1. 
much; and if the alteration be total, will totally extinguith ir, Mildmay. 
Hard. 410. Brit „a, the counſel for the defendants ſcemed 3 
to dilter, whether this was a perſonal or collateral power; | ib. . 75. 
but all inſiſted, that the authority given to the truſtees to act as Lib. 9, 50. 
attornics, was duftroyed by the attainder of WH lliam Dickenſon : 
Pric? and Page Barons were clearly of opinion, that by making 
the leaſe of ninety-nine yeurs the power was ſuſpended, and 
If il/iam Dickenſon had nothing left in him, but a reverſion dur- 
ing his life after ninety-nine years, and the power of attorney 
can ſul.ſiſt no longer than the power of Will am Dickenſon him— 
ſolf. which is gone by the attainder: and the Attorney General 
*59%k nothing by his motion (/afitante Lord Chief Baron Bury ; 
abjente Mauntague) +. Mr Attorney Generel and Sir Conſſan— 
tine Phipps pro rege; Serjcant Stevens, Serjeant Reynolas, Mr. 
Fazakeriey and Mr. Bostle, tor the defendants. 
1.29. 
Fuſe v. T.awes. Dec. 5, 1721. ; 
UU pas excemions to the moſter”s report, the court vw -ould not Exceptions to 


the maſter's re- 
pern IP am to 80 into any except tions as to an) matter not 


port. None can 
* L-tc 4 O, before the mailer. be gone into, 


that were not 
objected to, before the maſter, 
. 
151. 
ILL to have a diſcovery of a parol agreement for the ſale Parol agree- 
3 of copyhold lands. and u hooks the defendant did not pay ment for the 


ſale o copy- 
J. port of 23000. be ing the purchaſe money, and if the * 


5 hold lands care 

pi tik, 1:4 not give the defendant a note, acknowledging the ried into ccecn- 
jc iv 075 the Taid 2000. in part, Ec. and thereby alſo pro- tion. 

; 1 Eq. ab 29. e. 

6. 41. c. 8. 16e. Pree. Ch. 452. 1 1. g. ab. 230,8, 


Horreli v. Gomeſerra. Dec. 7, 1721. 


} But compare this caſe with Zrg/-#eld's caſe, and fe the diſſerence. 


miſing 


1 Vern. 364. 
151, 1359, 
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2 Vern. 200. 
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miling to make a god title, &c. and whether the plaintiff did 
not bring his writings before the defendant's counſel, who ap- 
proved of the title, and to have a ſpecific performance. The 
defendant pleads the ſtatute of frauds and perjuries to the whole 
bill, it being a parol agreement, but over-ruled per totam curi- 
am +. This cauſe afterwards, May 31, 1722, came to a hear- 
ing; and though i: was objeQed for the defendant, that this 
was within the ſtatute of frauds, Tc. that it was an hard bargain, 
and ought not to be carried into execution in equity, being (as 
they pretended) 1 3004. more than it was worth; yet upon proof 
of the plaintiff's ſide that there was no fraud, that it was worth 
2335/7. that the defendant had done ſeveral acts of ownerſhip, 
as ordering in bricks, fiſhing in ponds, Sc. and had made 
frequent promiſes, &c. There was a decree for the plaintiff 
fir totam curiam, viz. Lord Chief Baron Mauntague, Barons 
Price and Page. | | | | | 


* Taylor v. Crampton & al". Dec. 5, 1721. 


HIS was a bill brought by the vicar of Madely in the 
county of Saigp. who was endowed of the glebe, to 

have an account againſt the defendants of what quantity of coal“ 
were dug, and got by them, by a work carried by them through 
a ſoot-way under his glebe, and alſo to have ſatisfaction for 
the coal, and alſo prayed an injunction to ſtay the works. 
The defendants anſwered, but at the hearing inſiſted, that this 
was a bare action of treſpaſs; and though the plaintiF might 
be intitled to a diſcovery , yet he ought not to have relief, for 


that the Quantum of the coals might be aſcertained by a jury, 


or if diſcovered by the anſwer, they could aſcertain the da- 
mages more properly than this court; and of this opinion 7/e 
court were at firſt, but afterwards would not diſmiſs the bill ab- 
ſolutely, but retained it 'till the plaintiff had aſcertained his 
title at law: the reaſun ſeemed ro be, becauſe there were ſe- 
veral defendants copartners in theſe works, ſome of them exc- 
cutors, and ſome adminiſtrators, and the plaintiff would be un- 
der great difficulty in proceeding intirely at law for the da- 
mages. | 


+ ®uere, If copyholds are included in the general words cf an act! 
Haydon's caſe, Lib. 3. and Hard. 433. How far a court of equity will 
carry a parol agreement in part executed, into a full execution, wide 2 
Chan. Ca. Leale v. Morrice— Haitien. and Gray And theſe caſes lately 
decreed in chancery, but not yet in pr in:. Jer v. Pycrefi.— v Ambur/t 
—S:77004 and 61“. 
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The Aitorney General v. Snow. Jan. 27, 1721. 


NOW was ſurety for one of the clerks of Mr. Paunceſoot 
(caſhier of the exciſe) and entered into a bond for that 
Purpoſe ; now upon an inſormation of debt upon this bond it 
was moved by Mr. Bootle, on the behalf of the defendant, up- 
on the ſtatute for the amendment of the law 4 & 5 Anng, 
for leave to plead double; that is to ſay, non eff factum, and 
conditions performed, which was granted: Qu Meta; for 
guere, firſt, if the ſtatute extends to this caſe of the crown; 
and 2dly, the pleas ſeem contradictory. 


Warwick qui tam v. Rawlins, Feb. 1, 1721. 


* P. c6 


153. 
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Seiſure was made of ſeventeen hundred pounds weight of Two informa- 


tea on the 16th of December laſt; the officer took away 
part of the tea at that time, * and ſealed down the reſt of the 
canniſters, and came another day and took away the ſealed 
canniſters ; upon this two writs of appraiſement ifſued, and 
two informations were filed upon this ſeiſure : and it was moved 
by Sir Conſtantine Phipps, that the ſeiſure being but one in point 
of law, there ought to have been but one information and one 
writ of appraiſement ; and therefore the former ought to be ſer 
afide ; and of this opinion were Lord Chief Baron Bury and 
Price, otherwiſe the deſendant would be doubly grieved, ob- 
liged to give double ſecurity, and liable to double coſts ; but 
this being oppoſed by a bidder, Auntague and Page Barons 
were of another opinion; fo no rule was made. Nota, Feb. 
23. it was moved for coſts againſt the ſeiſor for not going on to 
trial; in which the court were divided, being on an informa— 
tion of ſeiſure, though they ſaid it was uſual in caſes of 
Dewenerunt. 


In Cam? Scacc', Feb. 1, 1721. 
The Atterien General v. Stranyforth & aP. 


A Fn! fin ten was brought by the Attorney Gene- 


rel, {erting forth that Nicholas Shinner in the year 1710, 


for himſelf and company, imported one hundred and ſeventeen 
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tons, and thirteen gallons of Gallicia wine, and upon application 
to the cuſtom-houſe obtained a fight; in purſuance of which 
the officers appointed to view certihcd, by indorſement on the 
order of fight, that thirty-three tons were ſo damaged, as to be 
only fit to make ſpirits or vinegar, and ſunk one third in value; 
the agent of Skinner entered the fſuid wines for Skinner and 
company in the cuſtom-houſe, and by a miſtake of the clerk in the 
* office, the whole thirty-three tons was allowed for damage, 
though no more than one third of the thirty-three tons was 1n- 
tended to be allowed by the commiſſioners ; ſo that the crown 
was by this miſtake, defrauded in its dutics five hundred and 
thirty-five pounds, and the dilrovery being made about the year 
1715, this information was nv! brought til. term, which 
prayed that the defendants (being five) might make good this 
dehciency ; and the court decreed accordingly, that though 
the imporintiun and entry was only by Hinter, yet all the part- 
ners who were ſo at the time of importation, were liable in 
the whole to the crown ; and the decree was drawn up, that 
the defendants flhonld pay the ſaid ſum tothe crown; as Mr. 
Attorney General thould think fit. Aota, Skinner became a 
bankrupt in 1715, and Richards, one of the defendants, was 
aſſignee, and inſiſſed in his anſwer, that he had long ago made a 
diſtribution of all the effects of inner to the creditors, ſo that 
he had nothing left in his hands; and as to him the court were 


in ſome doubt, and took timé to confider, whether the ſum of 


hve hundred aid thirty-five pounds, occaſioned by this mittake, 
was a debt ſo veſted in the crown, that the aluignec could come 
upon the effects ſo diſtributed, or whether the king is bound 
by the ſtatute o! bankrupts. 


Grecnateay v. The Farl if Kent. 


| > os was exhibited in 1704, by the vicarof IPasford in tlie 
county of /lereferd, ſetting forth that the deſcendant was 
poſſetied of a coppice called Tre Chace, and other wood-lane 
within the ſaid pariſh, and ro have the tithe of the wood cut 
down, and bark, and inſiſted that if any of the wond was“ above 
twenty years growth, yet the lame were but ſome few poles 
growing ſparſim trom the tubs or ſocks of other trees, and not 
fir for timber, but on'y for fire-wood or making laths, ard wcre 
accordingly ſold to the iron maſters, who uſed the ſame for fuel 
at their furnaces : the defendant in his anſwer inſiſted, that tha 


woods, Ac. conſiſted of an innumerable quantity of tunber-trees, 
of oak of thirty years growth and upwards, and alſo of coppice 
and underwond user twenty years growth, that he cauſed the 
t1mber-trces (which he hopes to prove were above thirty years 
growth) to be ſtripped and the bark to be perked by itſelf, and 
% delivered to the burvers, and the timber-trecs to be fallen. 
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and the ſound and merchantable parts thereof to be ſol4 by the 
country s ule, and the parts not employed in the defendant's 
own affairs for building and repairs, and the lops and offa] 
he cauſed to be ſize into billets, and ranked and corded by it- 
ſelf apart from the Coppice-w dad, and delivered the fame to 
iron maſtars, and infiſts that the timber-trers were tree ſrom the 
payment of tithes: but the court decreed, that all the wood 
above twenty years growth (as well as underwood) cut and cor- 
ded, and the bark ſtripped from the ſame, ſhould pay tithes, but 
chat no tithe was due from ſuch wood above twenty years growth 
nor of the bark thercof, which was not corded. Nua, this de- 

crce was cited by the court, and plainly makes timber- trees above 
twenty years growth tithable, if cut and corded for fuc!, per 
Baron Bury, and Price and Smith Barons. 


In Scaccario, Feb. 9, 1721. 
Mead v. Wyndham. 


7 NDEBIT ATUS aſſunſiſit for goods fold and delivered; the 

defendant moved, that Nen bringing fix pounds into cout 
it might be ſtruck out of the declaration, Sc., and afterwards 
pleaded on 6 ; vg irfra ſex annos : It was now moved by Sir 
Conflantine Phipps, thut the plea might be ſet alide, and the de- 
fendaat be obliged to plead the gencral iſſue, which the court 
order. 4 accordingly, the bringing the money into court being a 
fort of an admiſſion that the promiſe wa © within fix years: then 
Mr. Biotle for the deſendant moved to withdraw his moncy out 
of court, it being iu the maſter': hands and in the power ol the 
court; but that they would not permit. 


Crateford's Caſe. Feb. 20, 1721. 


C* AIV FORD ſciſed a parcel of 77 ppaciciana upon the 23d 

Ts ay of Se ptember ; : in Michacl MIS iet ;ollowing Crazvf » * 
dok a wiit of apprailement, and en put in his claim and 
gave ſecurity : a letter of licence was granted to enable Craw- 


Vera to compound with Hyam ; and upon an affiduvit made by 


made, it was moved by Mr. 
Foley, that the fine might be rated, there being no colluſion 
between the officer and the clauner, and compoſuion having 


Nuta, Inte Buitle & FVanacre, Fel. 20, 1692, Upon a bill ſor tithe— 
wort ta Erith in Kent above twenty yours growth, part uſerl for timber, 
burt made into billets and faggots, rclolved that the laſt thall pay 
tithes, for the trees being above twenty years growth aleue will not pri- 

"lege hem, but the ur. The fame reſolution was in Aden and Sith, 
which was rcheard and reviewed, and Frarilin and Jeues, in 1664, and 
WITT cr and Lavfield. 
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been at one third according to the rule: but this mation was op- 
poſed by Mr. ard on behalf of the bidder, who had been at 
tome expence ; and the motion was denied per curiam. 


In Scaccario, Feb. 10, 1721. 
Monkhouſe v. Hutchiſen. 


BOND was entered into to the plaintiff by her name ef 

Elizabrth, in which name the action was brought; the de- 
fendant plcaded in abatement, that the plaintic's name was Ha- 
bel, und not Z!gaberk: but upon motion this was ſet aſide as a 
tham plca, per tam curiam. Quære the difference as to the time 
allowed for pleading in abatement upon a ſpecial Quo mins. 


The Mayor of Bofton v. Jackſon & al. 
Feb. 10, 1721. 


II. L for beaconage /i. e. a duty for ſetting up lights for the 
benefit of navigation) which the plaintiff claimed by letter, 
patent; the defendants admit they had paid this duty, but in- 
fiſt they had paid it in their own wrong: it vs objected by 
vir Conflantine Phipps ſer the defendants, that this was proper 
at law; and the + caſes underneath were cited. On the 
other ſide was cited by Scrjeant Chesfhyre the caſe of the city of 
Londen and Palliſter, Mich. 1721; to which it was anſwered, 
that the court retained their bill, becauſe there had been pre— 
cedeuts of ſuck bills by the city of Lendon, and their uſages 
and cutoms are confirmed by act of pariiament, and they had 
alſo ulcertained their ricle ar law; and the bill in the preſerr 
caſe was diſn.ifcd * by tee Barons againſt Montague, who 
rhouht that where a nwamer extended to ſeveral perſons, and 
was of lirtle valne, à court of equity ought to take conuſance 
ot the matter to ſave trouble and expence. 


Facoc v. Titmarſh. Feb. 21, 1721. 


ILL for tithe of heuſes not within the city of Lindon and lo 
B not within the ftature 37 Hen. 8. it was admitted by the 
Plaintiftf, that this demand was againſt common right, and ho 
did not alledge this payment to be either by cuſtora or preſcrip- 
tion, but that this was the only proviſion for St. Savizur's South- 
werk, in right of which church the plaintitf claimed: it was 
proved that the houſes in the pariſh had, fince the „car 1653, 


+ Diſney v. Rebertſun, ante Pl. 62. Harding v.. Inge, Trin. Sitting, 
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generally paid twelve ſhillings per annum; but no probt that the 


defendant's houſe had paid for twenty-five years, but by one 
ſingle witneſs; yet ths court decreed an account without direct- 
ing an iſſue. 


Rex v. Barnſield. Feb. 22, 1721. 
92 an outlawry againſt the deſendant's huſband there it- 


ſued an extent, and an inquiſition was taken thereupon, 
which finds that the huſband was ſeiſed of the lands in r'g/t of 
his wife, and in jure ſus the eſtate was ſcifed into the king's 
hands; the defendant pleads as tertenant, that her huſband 
died the day of Odber, and prays that the king's hands 
may be amoved, and the reſtored to the poſſeſſion aud percep- 
tion of the profits, without ſetting forth any title. It wes infil- 
ted by Mr. Probyn pro rege, that it ought to appear upon re— 
cord, that the defendant has a title, “ before the king's hands 
can be removed: before the flat. 24 and 3% Fd 6. cap. 8. 
when the king's title was found, there was no way but by peti— 
tion; but that ſtatute gave a traverſe ; now this matter being 
traverſable, the party wught to ſet forth a title, that ſuch title 
might be traverſed. But it was anſwered by Mr. Foley for the 
defendant, that where the crown is intitled only to the profits. 
to plead as tertenant is ſuſficient without ſctting forth a ſpecial 
title, and an inquiſition upon an outlawry is not an office of in- 
titling, but of inſtruction only; and per totam curiam, the plea 
was allowed, it being the uſual method of pleading the death of 
the party outlawed ; and upon affidavit of the fact the Attorney 
General uſually allows the plea, which is the moiſt ſummary 
method, there being after the party's death no title ſubſiſting in 
ue crown. 


Term. Paſchæ, 
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Rex v. Blunt Widow & Alfeld Wider. 
April 14, 1922. 
LUNT made a mortgage for years to Atfield for fifty pounds, 


of which eight years were to come; Blunt was waived, 
2nd a capias utlagatum iſſued, and an inquiſition was taken 
| * thereupon 
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thereupon in December 1720, and this term for years was found 
and fold by virtue of a wenditioni exponas, which iſſued in M- 
wember 1721, and was returnable in oftab's Sancti Ililarii; but 
no notice was given to the mortgagee, who was not in poſ- 
ſeſſion (the intereſt being regularly paid :) It was therefore now 
moved by Sir Conflontine "Phipps and Mr. Ward on the behalf of 
Atfield the mortgagee, that ſhe might be at liberty to plead to 
the inquiſition, not having had any notice, and for that if ſhe 
was to bring an ejectment, in that »Qtion they could not try the 
validity of che inquiſi ion, for the term is bound by the inquiſi- 
tion, and ſeiſed into the hands of the crown, and the king's ti— 
tle thall nog be conteſted in an ejeUlinent ; and therefore Arfield 
will be without remedy, unleſs ſhe be permitted to plead. In 
anſwer to this it was“ ſaid by Mr. Bootle, that the inquiſition 
ifelf was notice in luw, and this method propoſed would tend 
to defeat purchaſers for a valuable confideration, who have title 
by virtue of the ſale by the ſheriff. Rut nota, here the mort- 
gagee never was in poſſoſſion, ſo could not take notice of the 
proceeding, upon the inquifition.) And it was alſo farther ob- 
jected on the behalf of A:#fel}, that the Vend:tioni expanas was 
void; for « th the outlavwry the profits only are forfeited to the 
bin. 7, but ſheriff has fold the term itſelf: and this was a 
donbr with the court, whether the ſheriff can ſeli a term upon 
a1 —_ y, as he may a chattel perſonal, and as he _ my 
a chatte real upon an extent or judgment ; le court formed in. 
<>, ed to permit A, f eu to ple. ad, but re ferred i it to the ee 
to ſlate the fact, that they might more fully conſider the matter 
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Warwick qui tam v. ihite. April 21, 1722. 
PON the ſtat 67 Geo. Regis cap. which gives jurild;Qion 
to the commiſſioners of excife to condemns foricited goods 
therein mentioned, this court will hold them very ftrictiv to the 
letter of the act, fince it breaks in upon the ancient juriſeliction 
of this court; and in this cate a writ of deliscry uns granted 
ſor goods ſeiſed by their officer, upon giving ſecurity, it vp- 
pearing in the information before them, that the goods were re— 
moved fromm one port to another ewit/out a promit, which is an 
unlawful importation, and therefore not within their jusiſcheti— 
on. Serjeant Stevens, Sir Conflantine Phipps, ard and Mr. 
Braun, tor the writ of delivery; Mr. Attorney and Solictor 
Genera! contra. 


Deftor Bennet v. Treppas & al'.. April 26, 1722. 


ILL by the vicar of Cripplegate for two ſhillings and nine 
pence fer pound, according to the rent of the houſes, pur- 
uant to the decree and ſtart. 37? [/:n. 8. and to fupport the 
juriſdiction of this court (the ſtatute giving power to the Lord 
Mayor of London to determine, &c.) the cale. in the margin were 
cited: ſeveral inftances were given, where the two millings 
and nine pence per pound had been det recd; as the cafe of Se. 
Bride's, Traunley v. Wilſon, Mich. 1705 ; Sawyer v. Montford, 
1694 ; Grant v. Cannon, Mich. 59 Gil. & Mar Sheffield v. 
Serjeunt, 1658 ; St. Swithin's, Humfreville S. Plumfted ; H. . 
gate Pariſh, 21 Car. 2. But the difficulty“ in th1> caſe was 
that here appeared to have been paid from time to time ſeveral 
payments, as ten ſhillings for T's houſe, fix thiliings for Berheits, 
and four ſhillings for Wh cliett's, and the charges in the vicar's 
books appeared ro be the ſame, though in ſore of them the 
payments ſometimes varied, and the right of the vicar cannot be 
deſtoyed, but by an uniform, conſtant payment. (Sce the ſta- 
me.) This being a thing of great conlcguence, the court took 
time to conſider of this decree. 

In Mihaelmas term, Od. 26, 1722, the court gave judg- 
ment: Baron Price, that there ought to be a general decree 
for the plaintiff ; Mountague, Page and Gilbert directed an iſſue. 
to try whether there had been ſuch cuſtomary payments as 
was ſct up by defendants; and a verdict was for the defen- 
dants. From this decree Doctor Bennett appenied, and the 
decree was confirmed. Sir Conſtantine Phipps, Mr. Ward, Mr. 
FEdlin, and Mr. Bootle, for the plaintiff ; Serjeant Ches//yre. 
Mr. Fazat»+/y, Mr. Brown, und Mr. Bunbury for the defen 
dants. 
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Lady Gariington v. Cantillon S u'. Eodem Dic. 


ANTILLON ſenior and Hughes were partners in France. 

Cantillen ſenior withdrew, and put in his nephew, a child 
of eight years old, into the partgerilip: a bill was preferred 
agaĩnſt the two Ca t Hons, Hughes, and lady Herbert to have ar, 
account of ninety three acions and eighty primes depoſited in Can 
Ui, und Huphes's hands, as à ſecurity for lady Herbert, the de- 
ſendant Cen ſenior, in his anſwer adiuits that he is agent fb: 
H: ghe-s; and it was now moved by Serjcant Pengelly“ on the 
behalf of the rlainuff, that ſervice of the ſubpane upon the 
Caniil!yns or their clerk in court may be deemed good ſervice 
as to Tuphes, who was then abroad in France, and per tetam cu- 
riam the {ervice was allowed; os was done in the caſe of Furne- 
v. Law-s, the ſervice on the brother here being allowed, VI:“ 
John Lanes being in France. Serjeant Cheſhire for the deſe u- 
Cants. 

Baker v. Planicr & aP. April 28, 1922. 

ILL. for tithes; exception taken to the anſwer, that the 

detendant dothi not ſet forth quantitics and values: the de- 
fendant ſets forth what tithable matters he had, and ſays, he 
had no other tithcable matters whatſoever. Barons Frice and 
Page thonght this infufſicient, and that he ſhouid ſet forth 
particularly, that he had not ſuch and ſuch things as charged 
in the bill; and upon their opinion the exception was allowed 
But u, this ſeems very Extraordinary and contrary to the 
conſtant method of drawing anſwers. )—Þaroa Mount agu. 
thought it would be well crough, if the defendant ſays, he has 
nr other titheable matters in the bill mentioned. But note. 
then it might be thought infufficient, if there were (as is uſual 
a charge in general in the bill, that the deſfendant had diver: 
ocher tithable matters. 


Iatleringham v. Mozaia & a”. May 10, 1727 


FON a motion ſor an injunctien upon a Sovz/i-/ea contract 

the caſe was, that the plaintiff had given three notes fo: 
the payment of the money: it was inſiſted that this was a contra 
neither“ performed nor compounded, within the Rat. 79. Ge: 
and therelore ought to have been regiſtered ; and Mr. Bo! 
who moved it, endeavoured to diitinguiih this caſe upon a rc: 
from that of a 4nd (which had oſten been reſolved to be a per 
formance or compoſition) for that the bond was a ſpecialty which 
extingunithed the contract, but a note is to be taken as part c 
the ſubſiſting contract; but the cot upon the firſt opening wel! 
clearly of opinion, that theſe notes being for a leſs ſuu, weren 
Compotition, and denied an injunction 
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Term. S. Trinitatis. 
1722. 


May, 25, 1722, Lord Chief Baron Bury being 
dead, Sir James Mauntague came up Lord Chief 
Baron. 


— —_* —— 


— — — 


Pearce v. Penroſe & a“ May, 25, 1722. 


I.. was ſaid by Baron Price, and ſo admitted ger curiam, that 
if a bill be filed to quiet the plaintiff in poſſeſſion, c. upon 
an affida vit of diſturbance, and the bill being filed, the plain- 
tiff may come before ſervice of the Sung to anſwer, and 
move for an injunction to quiet him in ſuch poſſeſſion as he had 
at the time of ſiling the bill. 


The Biſhop of Lincoln v. Sir W. Ellis, & cl 
May 28. 


PON a bill for tithes, as rector of Parney in the county 

of Lincoln; the defendants inſiſted that the lands were 
parcel of one of the greater monaſteries diſſolved by the ſtat. 
31. Hen. 8. A decree was“ offered to be read in evidence, 
wherein Sir T Skipwith leſſee of the then biſhop of Lin- 
coln, was plaintiff againſt the then tenants of the land; but it 
was objected to the reading of this, for that no admiſſion of the 
lefſee ſhall bind him that has the inheritance, and who was no 
party to the decree: but by the opinion of the Lord Chief Baron 
Mountague and Baron Price, it was read, who ſaid they ſhould 
have made no doubt of reading it, if the leffee had prevailed ; 
and therefore they ſaw no reaſon why it ſhould nor, fince he 
did not prevail : but Baron Page wes of another opinion, and 
his reaſons ſeemed to be the better. Mr. Ward for the plaintiff; 
Serjeant Chefhyre for the defendants. 

Armiger v. Clarke. May 28, 1722. 

ILL for the ſpecific performance of articles for the parchaf. 
B of lands at thirty years value, whereupon five hundred 
pounds had been paid by the defendant in part: there was a 
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memorandum indorſed on the articles, that the five hundred 
pounds ſhould be repaid, in caſe the plaintiff did not make out 
a good title by the time agreed upon and fixed for that purpoſe. 
It appeared in the proofs, that the plaintiff's father, who was 
the perſon contracting for the fale of the lands, had written the 
defendant a letter, intimating that he could not make out any 
title, the ſame being in ſettlement upon his wiſe, c. And ſo 
it appeared in the proofs, that the plaintifFs father was only 
tenant for life, and conſequently the fon, who was now plain- 
tif, woul! not Le concluded by his father's covenant ; and 
lince the lien is not reciprocal, it 6ught not to conclude in a 
court of cquitv, where ® allo a writing under hand has the ſane 
confideration, as a writing under hand and ſeal, and therefore 
the letter thall be taken to be a warver of the articles: it was 
alſo 1afilted upon for the defendant, that this was an hard bur- 
gain, and a court of cquity will relieve not only againſt fraud 
and circumvention in an agreement, but alſo againſt an hard- 
thip ; in the firſt caſe they will ſet the agreement afide ; in the 
tecond, they will only not carry it into exccution. The bill 
was diſmiſſed per lotum curiam, chiefly upon this principle, that 
the remedy was not mutual. Ihe Lord Chief Baron took this 
difference, if a man comes for a ſpecitie performance as to the 
land itſelf, a court of equity ought to carry it into execution, 
becauſe there 1s no remedy at law; but if it is to have a perfor- 
mance in payment of the money, they may have remedy for 
that at law. Sir Conſtantine Phipps for the plaintiff ; Serjeanc 
Ches/hyre and Mr. ard for the deſendant. 
Jin v. Brewet. May 30, 1722. 
A MAN makes his will, and after ſeveral legacies deviſes 
the reſt and r.fidue to his wife during her life, and dies 
ſhe makes her will, and deviſes to the deſcendant, and dies; he 
poſſoſſes himſelf of her perional eſtate, and alſo of the reſidus 
ov! the huſband's perſonal eſtate: the plaintiff, as next of Lin, 
prefers his bill for a diſtribution of the reſidue of the huſband's 
perſonal eſtate, which was only deviſed to her for life; and up- 
on this the long controverted queſtion aroſe, whether a legacy. 
being given to an executor ſpecifically, did not exclude hiun 
from rhe reſiduum; and this caſe having been ſeveral times ar- 
gued, this day judgment was given“ by Page and Price Baron: 
for the plaintiff, that he ought to have a diſtribution ; Lord 
Chief Bron Mountugue being of a contrary opinion. Mr. 
Cumyns tor the plaintiff, 
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Proffer v. Winſton. June 1. 


HE queſtion was, whether Sunday ſhall be taken to be 

one of the days a detendant has to plead in; Aa, 

Sunday is included in the eight days for notice of trial : bu; 

the diſtinction is between matters in Pais and matters tranf- 

ated in court; aud therefore in this caſe the p ea was receiv- 

ed. Nora, this was an action of treſpaſs, and the defendant 
pleaded the Locus in quo, Oc. was ancient demeln. 


June the gth, 1722. This day Mr. Baron Gilbert 
took his ſeat as puiſne Baron. 


Upton v. Coward. June 9. 


court of king's bench, was received per totam curiam, 

er appearance by the defendant, and bail put in: theſe 
caſes were cited againſt it; Dyer 33, 287. Hard. 3.6, 365. 
2 Ro. Abr. 276, 5.—Theſe cited for it; 3 Lev. Sir Geo. 


Daſhwood ; Salk. 445, 545- 


Tc deſendant's plea of privilege as an attorney of the 
t 


In Scaccario, June 9. 
Morgan v. Skinner. 


IN treſpaſs for taking duos boves, the defendant juſtifies for 

toll; upon demurrer this exception was taken to the de- 
fendant's plea, that he had not given notice how much the 
toll was: but to this it was anſwered by Serjeant Comyns pro 
defend”, and holden per tatam curiam, that laying a demand 
was ſufficient notice of itſelf ; and the plea was holden to be 
200d. 


In Scaccario, June 12. 


Birchall v. Smethurſt. 


Nils was an action of covenant upon an indenture of 
leaſe, for cutting down tive oaks, Wc. he queſtion 

aroſe upon theſe words, proviſo that if the leſſee ſhall com- 
mit wilful waſte, then the leaſe {hall determine and ceafe; up- 


1 Ro. Abr. 318. c. 2. 5, 6. Dyer 150. 


1 Lev. 274 Pordage v. Cole. 


2 Cro. 281. 


Tomly's C. 40 Ed. 3. fo. 5 b. 
S. C. 1 Lev. 165. 


on 


1 Leon. 277- 
Raym. 8. C Sam” 
10 Mod. 207. ow Rep. 43. 3 Keb. 454, 400. + Pac. Abr. 3 
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De Term. S. Triniiatit, 1722. 


on a demurrer the only queſtion was, whether theſe words, 
proviſo, Oc. ſhall be conſtrued to be words of condition or 
covenant; for if it ſhall be taken to be a condition, then a 
breach of covenant is improperly aſſigned, and judgment 
ought to be for the defendant; of which opinion was the 
whole court ; fi though a proviſo may amount either to a 
condicion or covenant, yet that muſt be, when the intent of 
the parties leads to ſuch conſtruction reſpectively; but there 
is no ſuch intention, nor any neceſſity here to conſtrue it a 
covenant, for there were other“ proviiion+ in the leaſe by way 
of covenant, for the benefit of the efſrr. Mr. Bootle (who 
demurred) for the defendant; Mr. Fazakerly for the plaintiff. 


Penny Executor of Penny v. Hoper. June 21. 


N a bill ſor tithes in Lu#on in the county of Hereford; the 
plaintiff ſets out his title, that Sir Herbert Croft being poſ- 
ſeſſed of a long term of years unexpired of the great and 
ſmall tithes, demiſed to the plaintiff's teſtator : it was object- 
ed at the hearing, that the plaintiff had made no ſufficient 
title; for firſt they had not proved Sir Herbert Craſt's leaſe, 
ſo that it might appear whether his term was ſubſiſting or not ; 
and if they had, that alone wonld not be ſufkcient, for they 
ought to have ſhewn (being a lay impropriation) in whom 
the fee is velted, and derived the title from thence : and the 
court ſeemed of 1his opinion, but let the cauſe ſtand over 
with liberty to amend. +, 


Baily v. Worrall. June 22. 


ILL by plaintiffs, as leſſees cf the rector of /interbourn, 

for a portion of great and ſmall tithes in Stoke Gifford, 
being a neighbouring parith, the tenants and the lay impro- 
priator, who claimed the great tithes in Stoke Gifford, were 
made parties; “ but becaute the vicar of State Gifford, who 
might be intitled to the ſmall tithes, was not made a party, 
the bill was ordered to be diſmiſſed ; but upon application 
ſtood over with liberty to amend. 


+ At the ſittings at ſerjeants inn aſter Mich. Term, 1922, this c uſe 
came on again, and the plaintiffs had amended their title in exhibits, by 
ſhewiag a leaſe from the imp opriator to Sir Merbert Croft ; but it was 
objected ſor the defendants, that the plaintiffs had not amended their bill, 
and conſequently had not given the defendants an opportunity of cen- 
troverting the plaintiff's title; and upon this objeRtion the cauſe was 
again put off with liberty for plaintiffs to amend. ©. Co, Fac. 318. 


Lord 
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De Term. S. Trinitatis, 1722. 


Lord Carliſie v. Wymondſel & al“ June 12. 


UV a motion originally for an injunction; it was ſet- 
tled in this caſe, that where you ſhew for cauſe that 
you have filed exceptions; they mult be filed, and notice gi- 
ven at leaſt two days before the motion, or the injunction, 
upon that reaſon, is not to be granted. 


Crawford qui tam v. yam. June 25. 


PER lord chief baron Mountague, the power of com- 

pounding was only by virtue of their privy fea': The 
ſtatute of trauds ſays, it thall not be leſs than one third, by 
the privy ſeal ; fo as they ſhall not rate any fine at leſs than 
one half of what the ſeiſor is to have. See the rules of 
1697. 

Nola, No fine by the privy ſeal can be rated without the 
leave of the lord chief baron and the attorney general. 
'The court now determined, that when any body applies to 
rate a fine, they will inquire firit, whether there was any 
bidder, and if there was, the court wou!d, in rating the 
fine, take his interelt into conſideration. 
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* The Caſe of the Commiſſioners of the Land Tax of * VP. 12 


the Town and Univerſity of Cambridge. June 27. 


Motion was made by the town of Cambridge, that a 
ſuper, which was ſet upon them joint.y with the uni- 
verſity, might be taken off, and put only upon the univerſity 
for the arrear of the land Tax; but the court was unwilling 
to do this without producing precedents, and at laſt one was 
produced of Sir William Fleming in 1709; but in that cale the 
ſuper was not altered, but the proceſs directed to iſſue againſt 
the perſons who were chargeable, who were the commitironers 
that were in default, and not againſt all the commiſſioners: 
At laſt it was, by compromiſe, agreed that the /uper ſhou'd 
ſtand, and the diftringas iſſue againſt thoſe commiſſioners only 
of the town and univerſity, who ſigned the deficient dupli- 
cates. Mr. Reeves for the univerſity. 
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Hard. 378. 
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De Term. S. Michaelis, 1722. 
DE 


Term. S. Michaelis. 
1722. 


Rex v. Michener. Oct. 24, 1722. 


DN AS Neauſbam was receiver general of the county of 

Warwick ; V. and two others of his ſons, and others, 
were his ſecurity ; Thomas Newſbom became indebted to the 
crown; Ffohn Michener, one of his ſureties, dies, againſt 
whoſe eſtate a diem claufit extr:mum iſſued, and two houſes, Oc. 
were leited : Robert Michencr moved by his counſel Mr. Wil. 
liams to ſet aſide this writ, the order for it being, that Zohn 
Michener was ſurety for Thomas and IV. Newſham, whereas 
WW. was only ſurety for Thomas : And it was alſo ſuggeſted, 
that Robert Michener was a mortgagee and purchaſor of theſe 
houſes for a valuable conſideration without notice. To the 
firſt it was anſwered by Sir Con/lantine Ph pps, that they were 
all jointly bound by the obligation to the crown, and it was 
the condition only that ſhewed that Thomas was the principal; 
and this ſmall! variance between the aſſidavit (upon which the 
order for the diem clauſit extremum was made) and the bond is 
not material; and the other matter the defendant * may take 
advantage of by + pleading to the inquiſition: per curiam, 
We will do nothing in it upon motion. 

Nota, It was laid down as a rule in this caſe, that where- 
ever an extent might have iſſued againlt a man in his life-time, 
4 diem clauſit extremum may iſſue againſt his eſtate after his 
death. 


Vernon v. Cholmondeley. Oct. 26. 


jury may give PE R curiom, The jary npon a writ of inquiry of dama- 


intereſt upon a 
writ of inquiry 
of damages. 


ges may give intereſt upon a promiſſory note, bi'l of ex- 
change, and money lent; and per Mountague Chief Baron, 
upon an indebitatns aſſump it for goods fold and delivered: But 
Page, Price and Gilbert Barons, thought it could not be up- 
on an indebitalus afſumpfit for goods ſold, though in the other 

caſes they were ot opinion it might . 
+ Th's matter came on upon tbe plea in Trin. Term, June 21, 1723, 


when the plea was over ruled. | 
This was a motion to ſet aſide a writ of inquiry, for that in an inde- 


bitatus aſſumpſit ſor goods ſold and delivered, the jury had given intereſt 
for the money. 
Bradley 


. 


3 
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De Term. S. Michaelis, 1722. 


Bradley qui tam v. Long. Nov. 22, 1722. 


N an information for importing brandy (viaum al»flum) 
upon the ſtat. 5 Ges, it was not alledged that it was fo- 
reign brandy, but concluded contra formam fluluti. In arreſt 
of judgment: Per curiam, The conclution contra formam 


flatuti will not aid; but the queſtion is, whether vinum ad tum 


does not ex vi termini import the brandy to be foreign; and 
now it was adjourned to be confidered, and precedents to be 
ſearched. 

* IN ta, ſterwards, in Term, S. Mich 723. per Price, Page 
and Gi/tert Barons, judgment ought not to be arreſted upon 
this objection. 


Lowther v. Whorwoad. Nov. 23, 1722. 


I LL for an injunction, and to ſay proceedings at law 
in an action of falſe impriſonment, and to have a com- 
mitlion to Barbadoes to examine witneſſes there (whoſe depoſi- 
tions might be made uſe of in the trial at law) which was now 
moved for: But per curiam, the application had been proper 
in the court of King's Bench, where the action is brought, 
but no iſſue is joined here; and the court would not grant a 
commiſſion. | 
Nota, In this cauſe the plaintiff obtained an order to amend 
his bill, and afterwards amended only by praying relief, it 
being before only for a diſcovery ; and it was now moved 
(Dec. 8th) for the defendants, that this order ſhould be ſer 
aſide, becauſe it deprived the defendants of the opportunity 
of demurring, and cited Afgill v. Dawſon, Trin. 5* ᷣ Geo. — 


' Hely and Clarke, 30* Maii 5* Geo. But per curiam, Though 


you have anſwered to the original bill, you may ſtill demur to 
the amended part. Mr. Reewzs tor the plaintiff; Serjeant 
Chesſbire for the defendant. 


Long v. Bland. Nov. 28, 1722. 


A NOTE was given npon a day, promiſing payment a 

year after; the perſon who gave the note became a 
bankrupt after the note given, and before the day of payment, 
and the queſtion was, * whether the baukrupt being diſ- 
charged per flat. 5 Anne Y 5* Geo. this nate was diſcharg- 
ed; and per three Barons againſt Price, it is not. 
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De Term. S. Michaelis, 1722. 


Minnett & Heys v. Ann Robinſon. 


NN ROBINSON libels in the admiralty court as ad- 
miniſtratrix to her huſband, for his wages due as mariner 
aboard the Prince Frederick ; Minnett and Heys move for a 
prohition, upon a ſuggeſtion that this ſhip was ſeiſed for im- 
porting wines from Holland, not being Rheniſh or Hungarian 
wines, and therefore forfeited by the Stat. 12 Car. 2. that 
claim being put in by Bowen the maller an information was 
filed by the ſcilor, and Bowen pleaded the general iſſue; but 
before trial Bowen ſubmitted, and compounded according to 
the courſe of the court ; and upon payment of one hundred 
and thirty-ſix pounds to the informer, &c. there was judg- 
ment gad vas deliberetur, Oc. It was likewiſe ſuggeſted, 
that the libe] was for wages, due before the ſeiſure. Upon 
this motion I inſiſted, that the act of parliament had ſo alter- 
ed the property of the ſhip, that by the ſeiſure, ſubmiſſion to 
a fine, and judgment quo deliberetur, Oc. upon it, all prece- 
dent incumbrances were diſcharged : But the court, upon 
ſhewing cauſe, diſcharged the rule, though they admitted, 
if there had been a condemnation, that would have been a good 
round for a prohibition, and a diſcharge of all precedent 
incumbrances: Therefore quere, for the fine does imply a 


condemnation, although not actually given, but prevented 
by the ſubmiſſion. 


* At Serjeants Inn, Dec. 7, 1722. 


Lord v. Turk. 


B I LL by the vicar of Tiſchurft in the county of Suſſeæ 
ſor tithes ; the defendant inſills the lands were parcel of 
the monaſtery, of Robertſtridge, which was of the Ciſlertian 
order, and therefore diſcharged, being diſſolved by the (tat. 
31 H. 8. as one of the greater abbies. But nota, lands, 
though of the C fertian order, were not diſcharged but quan- 
diu in propriis manibus, and even not all thoſe, but only /uch as 
were in them before the council of Lateran, as is expreſſed in 
that council, which was held 5 Hen. 2 Anno 1179.—The 
method of proving whether the lands were purchaſed before 
or ſince the council of Lateran, is only by payment of tithes, 
which will induce a preſumption that they were purchaſed 
after; and er curiam, the defendant was decreed to account, 
for that it appeared that the lands were in tenants hands, 
and conſequently not diſcharged when they came to Hen. 8. 
Sir Conſlantine Phipps for the Plaintit, 
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1722, 


—_— — — 


Rex v. Tollett Arm”. 


Jan. 25, 1722. 


OLLFTT was outlawed at the ſuit of Baily, Term. Paſche, 

89 Geo Regis, an inquilition was taken thereupon, and 
returned into the exchequer; a levari facias iſſued returnable 
Oftabis Hilarii anno nono Geo. Regis, by virtue of which the 
ſheriff levied one hundred and twenty pounds. Craddock, 
who had a ſtatute merchant againſt Tollett tor a thouſand 
pounds, Man ; Geo. and was in poſſeſſion of the land, mov- 
ed tor time to plead to the outlawry and inquiſition, and that 
upon giving ſecurity, the money in the ſheriſſ's hands might 
be repaid to him, which was granted, and ſaid to be the con- 
Rant courſe of the court of exchequer. 


Cotes v. Turner. Jan. 26, 1722. 


D* Curiam, where a plea or demurrer is over- ruled upon 

hearing, and the defendant antwers alſo (even by only 
denying combination) the defendant * is not obliged to put 
m a father anſwer until the plaintiff has put in exceptions 
for that purpoſe; but if the demurrer is to the whole bill, 
and over-ruled, the defendant muſt anſwer according to the 
rules of the court, without exceptions put in by the plaintiff. 


Price v. Lord Coningsby. Jan. 28. 


HOUGH a letter ſent by the Lord Chief Baron to a 

peer is not ſuch proceſs as ſubjects the party to a con- 

tempt, yet it is ſuch proceſs as gives the party ſuing it out, 

priority of ſuit: if a man files a bill, and takes out no pro- 

ceſs upon it, if a eroſs bill be filed, the plaintiff in the origi— 

nal cauſe cannot compel the defendant to anſwer his bill firſt, 
he having taken out no procels on his bill. 


Gold v. Freame. Feb. 1. 


FP an action of debt for fifteen pounds ſet for a fine in the 
court of the lord of a manor, the court refuſed to let the 
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De Term. S. Hilarii, 1722. 


defendant bring four ſhillings and two pence into court, &c. 
as had been done in debt for rent, covenant, Cc. 


Calverly v. Parker. Feb. 1. 


HEREVER abill is for a diſcovery only, and the plain- 
W tiff has a diſcovery by the detendant's anſwer, the 
plaintiff cannot reply or proceed; for by the diſcovery the 
plaintiff has obtained the end of his bill; and when he has 
had the benefit of it in an action brought at law, and comes 
after to diſmiſs his bill (which he muſt do, or the defendant 
* will) ſuch diſmiſſion will be with coſts to be taxed ; which 
ſeems hard, fince the defendant was the occaſion of this bill 
by his falſe plea below, and the plaintiff there can be allowed 
no coſts in equity. Vide Stat. 4* Y 5 Anne, cap. 16. ſed. 23. 


Baie v. Hodges. Feb. 1722. 


tithes ; the defendant inſiſts upon this modus, viz. One 
ſhilling per acre for marſh land, four pence per acre for up- 
land, payable at Aſichaelmas, for hay and all ſmall tithes with- 
in the pariſh (except hops.) Nota, it was admitted, it this mo- 
dus had been for tithe hay only, or the tithe ariſing on the 
land, the one ſhilling had been too rank. Baron Price was of 
opinion this was (as laid) a void modus; Page and Gilbert 
Barons, that it was good, and decreed accordingly for the 
defendant. Againſt the modus was cited Cro. Elis. 139. Bu- 
ry and Graſtomò and Jeffreys, 17 Novem. 1687; Gardener and 
Wickford, 11764. —For the modus Smelter and Bridges, Hil. 


Baar by the rector of Marebam in the county of Kent for 


1694. 


P. 126 
197. 
Modus in lieu 


ef tithe hemp, 
d and hay- 


This cauſe of Bate v. Hodges was reheard Nov. 23, 1724. 
before Eyres Chief Baron, and Price, Page and Gilbert Ba- 
rons, and the decree was reverſed, dubitante Gilbert. | 

Nota, after this, upon a new bill and croſs bill, the ſeveral 
objections to the manner of laying the modus were cured, 
and it was allowed to be good at luſt. 


» Tully v. Kilner, Feb. 11, 1722. 


ILL by the rector of Aldiagham in the county palatine of 
Lancaſter, for the tithes of ley ground formerly uſed as 
arable, but (ſince) converted into hay ground: the defend- 
ant inſiſted upon this modus — That the occupiers of ancient 
tenements within particular vills, or townſhips (expreſſed) 
within the ſaid pariſh, with their own carts, carriages and 
horſes, led and carried, and ought to to lead and carry a car? 


ted of neat and turf, from Ulver/ſion Moſs to the 9 
f | houſe, 


One 
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De Ferm. Taſchæ, 1723. 


houſe, for the uſe of the parſan and rector, his farmer or de- 

puty, on ſuch a day, or within the ſpace of every two years, ! Ro. Abr. 
as they have or ſhould require the fame, in ſull diſcharge of 82 * 
all the tithe of heinp, flax and hay growing or ariſing on the r 
ſaid ancient tenements : this was heid to be a void modus by 

three Barons ( alſente Lord Chief Baron iTountague ; ) tor a 

cart load is too uncertain ; it may be drawn by two or ſix 

horſes ; and there 1s no right of turbary alledged in the par- 

ſouage houſe, or in the defendant's ancient tenements. Sir 
Conſlantine Phipps, Mr. Ward aud Mr. Brown of counſel for 

the plaiatiff; Serj-ant Chgſbyre, Mr. Fazaterley aud Mr. 

Bootle tor the detendant. | 


At Serjeants Inn, Feb. 21, 


Lloyd v. Mackworth. 199, 


ILL for titke-wood ; the deſendant inſiſts that it was tim. Timber ſhall be 
preſumed to be 


ber, but does not ſay that it was above twenty years above 26 years 
growth : per curiam, we will preſume timber to be above growth, unleſs 
twenty years growth, unlele the plaintiT proves the contrary. the contrary be 


proved, 
2 F., $27 
Term. Paſche, 
1722. 
Rex v. Taylor & Neutuan. May 8, 1723. 199. 


In what caſe «wr 


EWMAN was indebted to Taylor and others, and Me- eee e- dee 
man commuiited an act of bankruptcy: before a commif- tent ſhall idtuc. 

ſion was taken out, the crediiors met in order to ſettle their 

ſhares owing by Vezwmuan, Tay/ur having executed a bond to 

the crown, takes out an extent againkt himſelf, and upon the 

inquiſition taken thereon, Newman was found indebted to poſt Pl. 218. 

Taylor; it was now moved by Mr. Bootle to reter the regulu- 

rity of entering into tis bond by Taylor to the crown, and 

of taking out this exfent, upon A ſuggeſtion hat it was don: 

with an intent to tirip the relt of the creditors : but Mr. A. 

torney General oppoted it with warmth for the preceden: < 

ſake, it never having been done before; and er curium. i: 

was denied. N. B The Chief Baron doubted whether N 

Nam, who wa: ignoran: Of the ' ranſa ions between the crown 
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and Taylor, ſhall upon this finding be liable ro an immediate | 


extent, but that rather a /cire fucias the uld firſt iſſve againſt 
Ni coman; tor ® there ien plea to this, as there is to a /cire fa- 
cras ;5 er Baron Price, this was the regu.ur way: but how- 
ever, chat upon affidavit ma e, that Newman was in a decay- 
ing condition, and the king's debt Ke „ be Joſt, an imme- 
diate extent might iſſue againſt Newman. Baron Gillert 
thougnt this laſt was the right method; for this is more than 
a debt acknowlec ged, in which caſe a fcire ſatias might be 
proper. Per Curiam, if a general receiver pays cver the 
money to A. and this is found by inquiſition againlt the re- 
ceiver, an immediate extent may ifſue againſt A. for this is 
the crown's money. Vide the rules of 15 Car. 1. 


Smith v. Green. May 10. 


T* a perſon againſt whom a judgment is obtained ſurrenders 
himſelf in diſcharge of his bail (as for inſtance, in Mich- 
aelmaus term) and the plaintiff does not proceed againſt him 
in the mean time, the defendant may have a Superſedeas to 
the execution againlt him in Trinity term following. But Nota, 
the practice is diflerent in B. R. and C. B. 


Evans v. Newell. May 20. 


ILL for the tithe-wood of all extraparochial lands within 
the foreſt of Dean, by virtue of a grant from King Ed- 
ward the firſt of all tithes iſſuing de aſſurtis within the foreſt 
dr nowo affartatis & afſartandis ; but by the proofs it appeared, 
that theſe lands never were grubhed up, but were always 
wood-lands, and no tithes ever paid. 

Nola, the debate in this caſe was principally upon the 
meaning of the word + ut, and per curiam, it is only ſuch 
Jands as have been grubbed up and made fit for tillage ; and 
the bill was diſmiſſed. Sir Confluntine Phipps for the plaintiff; 
Mr. Zoetle and Mr. Ward 3 for the deſendant. 


Burzell v. Coates, May 10. 


I. I. by the plaintiff as leflee of the impropriate rectory of 
Normanby in the connty of Lincoln, under the dean and 
Ciiupter of Lincoln, for tithe hay: it was inſiſted upon for the 


* Spelman, Verb, Aſart., Mannrood, cap. 9. Stat. 4 Ed. 1. Extenta 


FAane;”, Reyifler, Pu Fine, Verb, Aflart. Bluat's Dit, Vb. Aſlart. 
74e :0b's Dit. Verb, Aſſar:, 


+ Nir. Ward ſaid the v ord . was derived either from exarando or 
iſſcren lu Mauer“. 


defendant, 


; ad 
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defendant, thu the plum ik (being a lay impropriator) had 
not ſet foril! ſufficient title; and upon What the long, contro- 


verted queſlion, whether there was any difference between a 


lay and a ſpiritual perfon (claiming tithes) was revived : but 
it was not now determined; tor, pr ch iam, the title was 


well enough ſet forth in the preſent caſe. 


The defendant inſiſted upon a modus cf four ſhillings pay- 
able at Zafter, in lieu of tithe hav arifing on his farm and o— 


ther lands particularly fet forth : but per curiam, This is a 
void modus, becauſe it may introduce atraud; for if à farm- 
er ſhould turn all his arable land into meadow, he would be 
diſcharged of the whole for four ſhillings ; beſides it is too 
uncertain, it nut being certain what a farm conſiſts of. Mr. 
Ward and Mr Brown tor the defendant ; Sir Conflaniine Phipps 


for the plaintitt. 


KRNobinſin v. Jago. May 22. 


HERE was a bill filed to redeem a perpetual advowſon 
that was mortgaged, and rhe incumbent dying, the 
mortgagor moved, betore the anſwer came in, that the mortga- 
gee might preſent the nominee of the plaintiff the mortga- 
gor; and ſo it was ordered per curiam, as, it was ſaid, was 
uſual, eſpecially where the plaintiff will give ſecurity to re- 


deem, or bring the money into court, as was now offered. 


Rex v. Holling ſby. May 23. 


IR Conflantine Phipps moved to ſtay proceedings before two 

juſtices upon a ſeiſure of brandy, and the waggon which 
it was put into: as tothe brandy the juſtices have juriſdiction 
by the flat. 6% Geo. cap. and ſo they would have as to the 
waggon and horſes, if they had been running goods trom the 
water-ſide z but here the brandy was taken in at Southwark, 
to be carried to Atver/ioke, and therefore the ofhcer who ſeiſ- 
ed, was ordered to ſhew cauſe why there ſtould not be a writ 


of delivery for the waggon. 
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diſallowed. 
Hetley 94. 
Hutton 50, 
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Hrigbi v. Greve. June 14, 1723. 


WRIT of error was brought, upon a judgment in 

treſpaſs, into the heuſe of lords; the houſe being 
prorogued, the writ of err (as was alledged) was expired 
and therefore it was now :noved by Sir Conflantine - Ph pp, 
for leave to take out execution; the record alſo having never 
been tranſcribed (it was ſaid) the lords could do nothing up- 
on it : hat ger cur am (abſcente Price Baron) if the prorogation 
is a ſuperſedeas, you may take out execution without applying 
to the court; if it is not, we cannot grant the motion. What 
the lords do in their judicial capacity, goes over from ſeſſion 
to ſeſſion, as matters below do from term to term; and the 
motion was denied, being oppoſed by Mr. X:utleby and Mr. Ra- 


Rodd v. Lord Coning ſby. June 19, 1723. 
T RESPASS for entering the plaintiff's houſe ; the defen- 


dant pleads the houſe was holden of his manor of Mar- 
den, and that it was antient demeſn, and all actions, Ec. 
ought to be tried in curid Munerii; the plaintiff demurs. Per 
ictam curiam, judgment for the plaintiff ; for wherever dama- 
ges only are to be recovered, and an action is contra pacem or 
t& arm's (though the title may come in queſtion) ancient 
demein is not pleadable. Mr. Wilks for the plaintiff; Mr. 
Aaby for the defendant. 


ETW EN the grantee of the poſt fires in the dutchy of 
La"caſter. and the grantee of the gildabie: it was infilted 
on behalf of ihe latter, that the fines of lands levied of the 
pildavle, though within the datchy, ought ro go to the gran- 
tee of the gildable. Weta, firit, if they are ands held in ca- 
fre, they belong to the pildavie ; 2dly, though a place is in 
the wming V llarum, t it does not follow that the whole town 
is dutchy laude. 


Shenton v. Jordan. june 27, 1723. 


I] ILL to be relieved againſt a verdi upon a contract for 
ſale of ten ſhares in Melſi copper; the plaintiff at law hav- 
ing; recovered fix hundred pounds m re than the depolit, it 
2;p*ered by the pleadings now, that he contrat was thus; 
« A/emorandium 
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& Memorandum, that Jordan has ſold to Shenton ten ſhares in 
« We copper for next opening of the books, at eighty-ſe- 
* ven pounds per ſhare ; for the performance of which, 
« each pa:'y has depoſited two hundred pounds in Long's 
„% hands. Nota, if either party does not perform the above 
agreement, to forfeit their depoſit.” And per tam curiam, 
the plaintiff was relieved on paying the two hundred pounds, 
for that the plaintiff at law thould have recovered no more 
the two hundred pounds depoſit : but guere, for this ſeems an 
extraordinary opinion. 


At Serjeants Inn, July 11, 1723. 
Reignolds v. Vincent. 


BRILL for tithe [inter al”, of lamb ;) the defendant inſiſts 

that it was cuſtomary to tithe their lambs at St. WJark's 
day (25th of April :) but for the plaintiff it was ſaid, that 
by the defendant's own proofs it appears, they generally then 
are but three weeks old, and cannot live without the dam; 
but it is uſual to tithe them not until Auguſt, and ſometimes 
not until Michaclmas ; but the general rule is to tithe them 
when they are capable of living without the dam. And per 
curiam, the cuſtom inſiſted upon by the defendant is unreaſon- 
able; and decreed for the plaintiff. 


— — —l : T WC ———  — ü — — ——— — - 
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Rex v. Enderupp. 


ANSDELL was under treaſurer of the board of Ord- 
nance, to whom money had been impreſſed for the king's 

uſe; Enderupp was a merchant, and became indebted to 
Lanſdell by bond for one thouſand ſix hundred pounds on pri- 
vate account; Lanſdell apprehending that Enderrypp was de- 
clining in his circumliances, got an extent againſt himſelt, 
and upon the inquiſition taken thereon this bond from Eacr- 
uþp to him was found; upon that he applied (making an affi- 
davit before Baron Price at his Chambers, that Fniderupp was 
likely to become inſolvent, having told him he could not pay 
the debt, nor give ſecurity, and was felling off his cffeas in 
order to withdraw himſe'!, c. much according to the com- 
mon form, but did not ſay he abſconded) for aa immediate 
extent 


209. 
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extent in aid againſt Fuderufp, which was granted March 1, 
172i, Now this day, being the 12th of November 1723, it 
was moved to diſcharge this extent; firſt, becauſe Landſell 
was not an officer within any ot the rules to intitle him to * 
this extent: to this it was anſwered per curian:, that money 
has been impreſſed to him, and he is an accountant before the 
court. Secondlv, the athdavi: is not in the common form: 
to this it was anſwered er curiam, there is no certain form ot 
words vreſeribed in aſtidavits for extents. Thirdly, it is not 
according to the rules of the court of the 15th year of Car. 1. 
nor of the 33th of Car. 2. to this it was anſwered per curiam, 
an extent in aid bag prerogative proceis, is always under 
the care of the court, and tney have a diſcretionary power 
over their own ru es; they will not indeed let the preroga- 
tive be made an handle to get in a private debt. And fourth- 
y, it was objefted that a ſe:re facias ought to have gone 3 but 


this ſcemed to have no weight, later practice being other- 


wiſe +. So Price, Page and Gillert Baron (ouly in court) 
denied the motion, tor that che extent was reguiarly ſued ont, 
hut if not, would not have ſet it aſide in this caſe, becauſe Fa- 
derupp had come to an agreement with Zanſdell the day after 
he was in cuſtody ; and allo by reaſon of the Jong acquieſ- 
cence after the extent 1. 


In Cam? Scacc?. 


Cappur v. Harris. 


N this caſe theſe rules were laid down by Baron Gert in 
relation to contracts for $-wh-Sea ſtock or ſubſcription . 
firſt, that it a contract be executed, u court of equity will 
not unravel or break into it. Secondly, if it be only execu- 
tory, and a“ man comes to have it carried into execution, 
there, a court of equity will not aid the plaintiff, but leave 
him to {uch remedy as he can have by law. 


In Cam' Scacc'. 


Omec If Us? v. Eliz. 


JP *LARTIN in April 1700, by wii deviſes to his ſon 
* Elward onehandred pounds, not to be paid until he 
came of age, and in the mean time five pounds per annum to 


Martin & Spakeman. 


+ Two other objecttions were made, firſt, That the extent ought to 
have been moved ſor in court. Second, that it ought not to have ex- 
tended to Endernpp's body: But thele were over-ruled as well as the 
reſt. 

t In a like caſe between Bradley and Bowling Fan. 26, 1725, the 
lame objeQions were made to ſet aſide an extent, but over-ruled per to- 
zum curiam. 

be 
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be allowed out of the produce of the perſonal eſtate for his 
maintenance, and made his wiſe, the defendant FI, ſole ex- 
ecutrix, and died: Edward, when he was an infant, went to 
the Eaft-[ndies, where he came of age in the vear 1709, and 
made his will in the ycar 1712, andthen died there. By his will 
he gave the plaintiff A:igai/thisone hundred pounds, and made 
the detendant Spateman tole ex:cutor, who proved the will ac- 
cording to the method in the Zaft- Indies, and at the charge oi 
the detendant Elia. proved it again in the prerogative court 
here; and now the plaintiffs preſerred their bill here for 
this one hundred pounds legacy; the delendant Elis. 
in her anſwer inſiſted that ſhe had, when her ſon E4- 
ward was an infant, laid out in binding him apprev tice, 
and in firting and ſetting him out for the E Judita, 
and in other neceſſaries tor him, more than the one 
hundred pounds. But per Page and Gilbert Barons (only 
in court) no deduction ought to be made for this; tor 
the mother, by nature, ought to provide for the maintenance 
and education of her own ſon, 2 Vent. 346; beſides, it ap- 
pears plainly the intention of the teſtator, that this one hun- 
dred pounds ſhould not be touched until EJward came ui 
age ; tor there was an yearly allowance in the mean time of five 
pounds, and it was at her peril that the exceeded Hat; and 
the plaintiff had a decree for this one hundred pounds, with 
interelt from the date of Edward's will. 


Lucy & Ux' v. Gardener. Nov. 11, 1723. 


Bu for a legacy of one thouſand five hundred pounds 
given to the plaintiff Sarah by the will of her father, who 
made the defendant, his ſon and heir, executor ; the deten— 
dant inſiſts there are not aſſets tuflicient to anſwer the whole, 
and to make out the deficiency fays, that the teſtator upon 
his marriage with his laſt wite conveyed a freehold eſtate, and 
alſo a term for years in the Sus tavern in Holborn to truſtees. 
to raiſe one thouſand five hundred pounds for his wife, in 
full of any demand the migltt otherwiſe have; and that le 
the delenilant had fold the term for years, and thereby raiſed 
the one thouſand five hundred pounds, and paid the {me to 
the wife; and therefore the reſidue of the pei (onal eilate wi 
not ſufficient to an{wer the whole one thouiand five hundred 
pounds 'egacy now demanded. But it was decreed gr curiam 
Price, Page and Gillert Barons) that the executor thauld 
not apply this term to the payment of the widoew's one 1h64- 
ſand hve hundred pounds; but the ſame ſhout! go, in caſe 
of deficiency of other perſonal aſſets, towards payment 6! the 
debts and other legacies, and the one th-ouſan! five hunched 
pounds given to the widow (but now paid) ſhould remain a 
charge on the freehold eſtate. 
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* Lloyd v. Mackworth, Nov. 11. 


ILL for tithes againſt two; the defendants anſwer ſepa- 
rately, and there were ſeparate examinations; one de- 
fendant made default, and there was now a decree againit 
tne other with the whole colts; and che court would not diſ- 
tinguith as to the coſts between the two defendants, but leſt 
Mactwnrth 10 get his contribution from the other as he could. 
But ne, his, as it ſeems, can oniy be by bill. 


Nevember 16, 1722, Sir Robert Eyre Knight, one 
of the Judges of the King's Bench, appointed 
Lord Chief Baron in the oom of Lord Chief 


Baron Mountague deccaſed. 


Lambert v. Cumming. Nov. 21, 1723. 


III. for tithes in the pariſh of Marton in the county cf 

Lancaſler; the defendant infiits upon an exemption for 
his eſtate ca'led Hilderſion, and for his right of common ſans 
number in Tealand, which eſlate was parcel of the abbey of 
Cocker/and, one of the greater abbies ; which exemption was 
proved; but it was objected for the plainuf, that the com- 
mon is only a profit apf rendre cut of other land, and an ex- 
emption cannot arile for an appendancy Or an appurtenaucy. 
But per c:r.am, we will make no diſtinction between the com- 
mon and the eſtate; and decreed for the detendant. 


Gregory qui iam v. Hunt. Nov. 22, 1723. 


PON a motion for a writ of appraiſement and delivery 

ir a cart and horſes ſeiſed far carrying tea and coffee, 
the cuſiums not being paid, there being a proceeding againit 
them heſore two jullices, purſuant to the ſtat. 8“ Geo. cap. 18. 
which refers to the 6? Geo. cap. and alſo ro tuo ſtatutes 8” 
Anne. Per curiam, tnough the ſtatutes (having no negative 
wor) do not take away the jurifdition of this court, yet 
the party has his election to proceed here, or before the jult- 
ices; and that being now attached in the juſtices; and there 
not appearing to have been any great delay, they denied the 
motion. 


Boys v. Ellis. Nov. 25, 1723. 


by a bill four tithes, a queſtion aroſe whether there was 
fraud in titling lambs, ou thi> cafe : the ewes were kept 
by 
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by the defendant in the pariſh of Driffcld, in the county of 
York, (where the demand lay,) all the year until Chriſtmas, 
when they were ready to drop their lambs, and then were 


removed into the pariſh of Slern (where there was a 
ſmall modus only for lambs) and there kept till Lady-day 
for convenience of forage, as inſiſted upon by the defendant, 
and at Lady-day were brought back to Drifield. Nota, there 
was no demand of tithe pro rata, and guere if there had, if it 
could be decreed ; for the tithe of lamb muſt be paid where 
they fall, and is not a diviſible thing as wool is. Nota, the 
land in Stern was the defendant's own. Per curiam, here is 
not a ſufficient proof of fraud, and the plaintiff's bill was 
diſmiſſed : But Page and Gilbert Barons thought, at firſt, it 
might be proper to ſend it to an iſſue, to try whether fraud 
or not fraud, and whether this had been the uſual method of 
the defendant's courſe of huſbandry ; but, afterwards, they 
concurred with Baron Price. 


Fuller qui tam v. Fackſon. 


PON a trial upon an information for importing teas, &c. 
from Oftend, not being the place of their growth, &c. 
contrary to the a& of navigation ; the maſter of the ſhip was 
produced as evidence for the defendant ; but it was objected 
to him, that the ſhip, &c. being forfeited by the act as well as 
the goods by the fault of the maſter, he thereby is become 
reſponſible to the owners, and therefore ſwears to diſcharge 
himſelf in conſequence: and this objection was allowed by 
Page and Gilbert Barons before whom it was tried at the ſit- 
tings after Michaelmas term, 1723, at Weſtminfler. But nota, 
this objection had never been allowed before, eſpecially if 
there had been no information againſt the ſhip, &. And at 
theſe very ſittings the ſame objection was made to the maſter 
of a cart (which by the ſtat. 6 and 8 Geo. is forfeited for 
running goods) and was not allowed“. 


* The Biſhop of London & Beaumont v. Nicholls. 


ILL by the biſhop of London and Beaumont, as ſequeſ- 
trator during the incapacity of mind of Barefoot the pre 
lent incumbent, tor tithe-wood in the pariſh of Birchanger in 


of the incumbent, diſmiſſed for want of making the incumbent a party, 


+ In the caſe of Ricl/on, gui tam v. Sandforts, Feb. 17, 1724, at the 
ſittings after Hilary term at Weſtminſter 3 on a trial upon an information 
upon the gth and toth . 3. cup. 10, ee. 3. tor importing India ſilks, 
tf, the maſter of the ſhip was offered as a witneſs for the defendant, 
but was refuſed by Lord Chef Baron Fare, for that by the third ſeRi- 
on abettor. weie liable to a penaliy of five hundred pounds, and the 
maſter liable to a proſecution (though no proſecution was ben com- 


menced.) 
G th 
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he county of Eſſex : the defendant demurs, for that it does not 

appear, that either of the plaintiffs had any title; and it was 
inſiſted upon by the counſel tor the defendant, that (now, ſince 
the diviſion of pariſhes) the whole right to tithe was veſted in 
the rector, and the biſhop had nothing to do with the right 
(even ſince the ſtat. Hen. 8. which relates to a vacancy) but only 
to take care that the cure be ſupplied, and the profits ſequeſtered 
for that purpoſe ; and the other plaintiff was only a ſequeſtera- 
tor, who as it appears by the form of the ſequeſtration, and by 
his own ſhewing in the bill, was only an agent or collector; 
beſides, the incumbent Barefoot ſhould bave been made a party, 
for poſſibly, at this time, he may have recovered his right ſen- 
ſes; and if he ſhould exhibit his bill, a recovery now could not 
be pleaded in bar of his demand. Baron Price was of opinion, 
that no decree could have been for the plaintiff, if it had been a 
ſcqueſtration during the vacancy, nor can there be in this caſe : 
But Page and Gilbert Barons were of opinion the bill had been 
well enough, if Barefoot had been a party, either in perſon or 
by his committee; and the bill was dilmiſſed, but without coſts, 
the want of parties not being expreſly aſſigned as cauſe of de- 
murrer. And no'a, the words (“ and for divers other cauſes, 
Sc“. ) wee not in the demurrer, as they ſhould have been. 


| —— — 


4 D E 
Term. S. Hilarii, 


1723. 


Pugh v. Raſſington. 


An oſſicer of the navy office, was ſerved with a Subpæna 
to attend as a witneſs on the behalf of the plaintiff; he 
attended two hours, and then went away before he was exa- 
mined, by reaſon whereof the plaintiff was nonſuited ; where- 
fore it was now moved, that an attachment of contempt might 
go againſt him; but this was oppoſed, becauſe there js a proper 
remedy given in this caſe bythe ſtat. 55 Ehz. cap. 9. And per 
curiam, the motion was denied +. 


+ But in the caſe of Treulleſame v. Edwards, May 8, 1729, this court 
in the like caſe granted an attachment, becauſe an action was ſo difficult 
and hazardous, 
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Cro/ley v. Shadforth. Jan. 27. 
12 cauſe came on upon a rehearing, but the petition was 


for a rehearing upon the minits, and the decretal order 
never was drawn up; for which reaſon the court would not 
permit the * plaintiff to proceed, but ordered the plaintift to 
draw up the decree, and rehcar upon that. But nora, there 
have been often petitions for rehearing on the minits only. 


Rex v. Norton. Jan. 28. 


VET ON was committed to Lincoln gaol by a juſtice of the 

peace, for aiding and aſſiſting in the running of goods; it 
was now moved to diſcharge him out of gaol, upon an affidavit 
that he was not concerned in the running the goods, and that he 
offered good bail: but the court denied to diſcharge him with- 
out giving notice to the juſtice of peace, and alſo bringing his 
habeas corpus. 


Doctor Bennet v. Treppaſs & al. Jan. 31 


N iſſue was directed in this cauſe, to try whether there had 


been any variation in the payment of tithes, or ſums of mo- 


ney in lieu of them, for houſes in London, according to the ſtat. 
37 Hen. 8. It was now moved, that the plaintiff ſhould pro- 
duce at the trial the books of the former rectors; and although 
it was objected, that theſe were properly private books, and the 
plaintiff's own evidence, yet as they had before been produced at 
the hearing of the cauſe, and as the iſſue to be tried is to in- 
form the conſcience of the court, the jury ought to have ali the 
light the court can give them: ſo per curiamn, the plaintiff was 
ordered to produce theſe books at the trial. 


Laſco & al. v. Moys. 


FTER ths bill was filed, and the Subpena taken out and 
ſerved, but before the return thereof one of the plaintiffs 
dies ; the other plaintiff, without reviving, takes out an attach- 
ment, and it being in the vacation-time, the defendant could 
not apply to the court, but was forced to put in his anſwer : it 
was now moved vn the behalf of the defendant, that the anſwer 
obtained from him in this manner might be taken off the file, for 
there muſt be a bill of revivor, unleſs it appears that all the mat- 
ter in demand by the bill ſurvives, which it did not in this caſe. 
But the court would not do it, for they ſaid, if the plainciff is 
Irregular, and the ſuit is abated, the defendant will have the 
benefit of it at the heating. 8 
2 


Coale 


221. 


Rehearing ro: 
permitted upen 
tie minits. 


* P. 143 


221. 


The court will 
not diſcharge 
one committed 
by a juſtice for 
aiding in run» 
ning goods, 
upon bail, with 
out notice to 
the juſtice, and 
bringing his ha- 
beas corpus. 
223. 


Books of for- 
mer rectors pro- 
duced upon 
trial of an iſſue, 
whether any 
variation had 
been, as to 
ſums paid for 
tithes of houſes 
in London. 


P. 144 


224. 


One of the 
plaintiffs dica, 
the other pro- 
ce ds without 
reviving; if 
the ſuit be a- 
bated, the de- 
ſendant will 
have advantag# 
of this at tb: 
hearing. 


— —äL—Ü— L—dm' 


it De Term. S. Hilarii, 1723. 


{| | oY Goole Clerk v. Jordan & ab. Feb. 6. 


: . ILL by the vicar of Eynfham in the county of Oxford for ſix 
4 3 * years tithe herbage and furze, of a cloſe called An 

| — « and furze, Alias Hanborough cloſe in che parith of Eynſham : the defendants 

inſiſted, that they did not know that the vicar was intitled to 

| theſe tithes, that they were informed no tithes thereof ought to 

E be paid to the vicar ; but that the great tithes, herbage, and 

furze, (if any was due) belonged to the impropriator ; and then 


2 ſay, that it was part of the diſſolved abbey of Eynſham, and wit, 
1 exempted by the ſtat. 31 Hen. 8. The plaintiff made out by tive 
his proof, that the vicar was intitled to all ſmall tithes within the or 
pariſh, that the great tithes were conſtantly paid to the impropria- E 
P. 145 tor, and gave * one inſtance within thirty years of — in f 
with the vicar for the agiſtment tithe of this cloſe. The defen- IM 
dants proof was negative. that they never knew tithe paid for | 
this cloſe ; and although it was objected, that a vicar ſhould pro 
have made out a fuller title to the ſmall tithes, yet the court thir 
were of opinion it was ſufficient ; and decreed the defendant to Y 
account. tem 
John Butler and Elizabeth his wife againſt Pere- rs, 
226, grine Gaſtrell, Eſq; Bachelor of Laws, Judge of it v 
the Conſiſtory Court of Cheſter. Feb. 8. the 
OHN BUTLER was libelled in the ſpiritual court of CH uf 
5 F: ter for inceſt, in marrying Elizabeth Lounds, who is the ſiſ- ] 
Prohibition, ter of the mother of Hannah Butler alias Berrington deceaſed, 3 
1 marriag” who was the late wife of the ſame John Butler, who in Mich. ; 
of a man with 2 . 18 n 
his firſt wife's term 6 Geo. came and ſuggeſted for a prohibition, that his mar- "II 
mother's ſiſte- Triage with El;zabeth his firſt wiſe's mother's ſiſter was lawful, a 
is within the ac per legem leviticelem minime prohibitum, and was lawful and « « 
Levitical de- good by the ſtatute ; and that although he had pleaded this « „ 
Lea matter, and offered to prove the ſame, yet the defendant refuſ- 
hibited, and a * = P : g adn 
4. alot ed to admit that plea, and endeavours to diſſolve the marriage Ty | 
| awarded. contra divinam ſententiam, in regis contemptum & exheredatio- c 
nem & contra formam ſtatuti. And upon hearing council on 1 
| both ſides the court ordered the plaintiffs to deciare in prohibi- 1 
0 tion, that it might come judcially before the court, and be de- gre 
| termined in a ſolemn manner. And it was argued by Mr. Bin- 
bury on the fide of the defendant, that a conſultation ought 2 
| | to be granted. riſc 
| The queſtion that ariſes upon this record is, whether the 
marriage of the plaintiff Jo/n with Elizabeth, who is his firſt 4 
P. 146 wife's mother's ſiſter ( matertera, 1. e. aunt) be a marriage within er 
N the Lewitical degrees. wit 
IJ For that is the rule the temporal courts will govern them- * 
|  Klves by, if it be extra gradus Leviticales now fince the ſtat. 320 4s 


Hen. 
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Hen. 8. cap. 38. 1 they will prohibit where there is any proceed- 
ing in the ſpiritual court to impeach any ſuch marriage. 

But before that ſtatute no prohibitions were ever granted, 
but cauſes matrimonial were intirely left to the juriſdiction of 
the ſpiritual court, even after the ſtatutes of the 25 Hen. 8. 
cap. 22 —the 287 Hen. 8. cap. 7—and the 28* Hen. 8. cap. 16. 

The firſt of which ſtatutes enaRs, that a ſeparation by defini- 
tive ſentence in the ſpiritual court thall be without prohibition 
er appeal. 

But this is repealed by the 28 Hen. 8. cap. 7. (which is ſtill 
in force) and adds, in the caſes mentioned in the former ſtatute, 
Ii carnally known, Ec.” 

The 28“ Hen. 8. cap. 16. makes good all marriages (not 
prohibited by God's law) where there was no dirorce before the 
third day of November anno 26 Hen. 9. 

And even ſince the ſtatute 32® Hen. 8. the judges of the 
temporal courts have very unwillingly granted prohibitions in 
caufes matrimonial (the reaſon of which ſeems to be, becauſe 
marriages were originally of ſpiritual conuſance t) and that if 
it was now res integra, they would not do it, but leave them to 
the deciſion of the ſpiritual courts; and ſo it appears in the caſc 
of Harriſon and Dr. Burwell, as reported both by lord Vaughan 
and Ventris, and in the caſe of Good and Hill, Vaugh. 304. 

But as there have been ſeveral inſtances of prohibitions gran- 
red in matrimonial cauſes ſince the ſtat, 32® Hen. 8. that practice 
is now to be altered; for it muſt be admitted, that that ſtatute 
has made the temporal courts judges of the Lewitical degrees in 
conſequence of theſe words, that no reſervation or prohibiti- 
on (God's law except) ſhall diſturb or impeach any marriage 
« ewithout the Levitical degrees.” —and that no perſons ſhall be 
admitted to any allegation or plea in any ſpiritual court, cantra- 
Ty to that act of parliament. 

So that the temporal courts muſt take conuſance of what the 
Levitica! degrees are, before they can know whether the plea 
or allegation in the ſpiritual court be without the Levitical de- 
grees, Or contrary to the act of parliament. 

But ſtill this leaves it as it was before the ſtatute, as to all 
marriages within the Lewitical degrees, and “ therefore the ju- 
riſdiction of the ſpiritual court as to them ſtill ſubſiſts ; and the 


+ The words of the ſtat, 32, Hen. 8, cap. 28. are - that no reſervation 
er prohibition (God's law except) ſhall trouble or impeach any marriage 
without the Leutical degrees, Nota, this ſtatute, as to precontratts. was 
repealed by the 2 Fd. 6, cap; 23. and by the 1 & 2 . & M. cap. to- 
tally repealed; but by the ſtar, x Eliz. cap, 1. it was revived as to ſo 
much as was not repealed by the ſtat. Ed. 6. 

De Cauſa Matrimeniali, Curia Regia non ſe intromittat, ſed in Foro Ec- 
«lefiaflico debet plasitum terminari. Bracton lib. 2. cap. 20, ſo. 7. And 
ſo it appears by the ſtatute Circumſpecte agatis, 13 EJ. 1. That the tem- 
poral courts ſhall not nold plea of things gue ſunt mere ſpiritualia, vix. pro 
Fornicatione, Adulterio, i bujufmodi. And Lord Cole, in 2 Ja. 488. in 
his expoſition ſays, theſc are put but for example, but extend likewiſe to 
inceſt and ſolicitation of chaſtity, 


temporal 
* . 


* P. 147 


* P. 148 


* P. 149 


De Term. S. Hilarii, 1723. 


temporal courts, whenever they find that the proceedings in the 
ſpiritual court are in relation to a marriage wii the Levitical 
degrees, never interpoſe, but leave them to that juriſdiction 
they had before the ſtat. 32* Hen. 8. + ſo that it brings it to 
what (was before ſaid) is the queſtion in this caſe, wiz. 

Whether this is a marriage within the Levitical degrees or 
not ? | 

This propoſition may be laid down that will not be controver- 
ted—that divers marriages, which are not expreſly ſpecified ei- 
ther in the 18th or 20th chapters of Leviticus, or in the ſtat. of 
the 32% or any other of the ſtat, of Hen. 8. (mentioned before) 
yet are moſt certainly prohibited by the Levitical law and con- 
ſequently by the ſtat. becauſe they come within the ſame de- 
gree, and conſequently fall under the ſame reaſon as thole ex- 
prefly prohibited. 

Of this, many inſtances may be given: 

1. For the ſon to marry the mother is within the expreſs pro- 
hibition. 

But for the father to marry the daughter is not expreſly pro- 
hibited, but is in conſequence, as being within the degree pro- 
hibited. 

2. The marriage of the nephew with the aunt is within the 
expreſs prohibition. 

But the marriage of the uncle with the niece is only implied. 
as being within the ſame degree. And many more might be 

ut. 

All which fall under this rule of prohibition in 2 Int. 684. 
Quia eandem habent rætionem prepinquitatis cum eis qui nominatin: 
prohibentur. 

Taking it therefore for granted, that marriages within the 
degree of the expreſs prohibition are prohibited by the Lewitical 
law, and that the ſtatute makes no marriages good, which are 
within the Levit cal degrees, it remains next to be conſidered, 
which rule in the Lewitical law extends to this caſe. 

And it is this prohibition in the 18th chapter of Leviticus, 
verſe 14, Thou alt not uncover the nakedneſs of thy futher's 
brother, thau ſhalt not approach to his wife ; ue is thine aunt 7. 


+ Ard even at this time the /oya/ty of marriage is to be tried by the 
biſhop's certificate upon an iſſue accoupled in lawful matrimony or not, 
as in dower, appeal, tc. though the ja&um of marriage is to be tried by 
u jury. 1 Infl, 134.0. 


+ The general prohibition in the 6th verſe of the ſame chapter is 
© None of you ſhall approach to any thut is near of kin to him to unco- 
«« vertheir nakedneſs.* And nus in is comment on Fuftinion's Injfli- 
tutes, Arficrdam Edit. 1655, fo. 31, ſays, Que gradu quiſpiam eft copnatus 
marity, eo gradu ce affinem uu. Y quajr coprzatum, contra. — And in fo. 
£2, 2d Col. In univer/um etiam dicendune wiietur, coſdem gradus affinitatis pro- 
bilitos cenſeri debere, qui probiliti ſurt in cognitione——Et pre gſitionem illam 
Levit. 18. wer, 6. AD PROXINMAM SANGUINLS SUL NEMQ ACCEDAT, 
etiam ad aſſines qui pro conmanguineis ſunt pertinere, & tam late patere, 
quam late patet prolubitio inter ſanguiue junctos. 5 
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That reaſon extends fully to this caſe; the wife of a father“ 
brother is an aunt (not in con{anguinity but) in affinity only. 

The firſt wife's mother's ſiſter is allo an aunt in affinity, the 
degrees are equally diſtant, whether we compute by the method 
of the civil, canon, or common law. 

And Lord Vaughan ſays, in the caſe of Hill and Good, ſo. 
308. that the near ot kin to the wife's near of kin are prohibited 
by a ſecond general law deduced from this verſe of Leviticus. 

It will not be diſputzd, but the mother's ſiſter is near of kin 
to the daughter, who was the firſt wife. 

Ihe next conſideration is, how far the judges of the courts 
of law have extended the rules laid down in the Lewotica! law, 
as to comprehending of caſes not expreſly prohibited therein 
and here it muſt be owned, that the caſe now before the court 
is not to be ſound expreſly determined; what this is to be impu- 
ted to, is not very clear (ſince it is a caſe which muſt have tre- 


quently happened before) unleſs, that when prohibitions have 


been moved for, they have been denied ; and then there is nv 
entry made of ſuch motions : and if this ſuppoſition is true, then 
it may be argued, (according to what is ſaid in Hard. 457.) 
that want of precedents, where a thing may frequently happen, 
is an argument that the thing is not allowable. 

But however this be, and though there be no expreſs reſolu- 
tion of the caſe in queſtion, yet it has been fully ſettled by re- 
ſolutions which extend to the reaſon of this caſe, and therefore 
comes under that known maxim, i eadem eſt ratis, idem eſt jus : 
As in the caſe of the marriage with the firſt wife's fiſter'. daugh- 
ter; Mann's caſe as reported by Meare fo. 907. a prohibition 
was granted; but pry Cro. Eliz. 228, a conſultation was gran- 
ted; and lord Yaughan, fo. 322. ſays, a conſultation was gran- 
ted in that caſe, and therefore conceived, that * marriage with 
his wife's ſiſter's daughter to be within the Lewitical degrees, 
though not ſpecified to be prohibited in the 18th chapter of Le- 
viticus, 4 Len. 16. ſame caſe. 

There was a caſe of one Pierſon, againſt whom a libel was 
exhibited in the ſpititual court for marrying his firſt wife's ſiſter's 
daughter; and it was ſaid by lord Cote on Litt. 235, a That 
a prohibition was granted in that caſe ; but that was plainly a 
miſtake ; for lord Yang han (fo. 322.) examined the record of 
that caſe, whereby it appears that a conſultation was awarded ; 
aid in all the editions of Co. tr. ſince the firſt, that caſe is 
omitted. And in the cafe of H%rihly and Wathmſon, 3 Keb. 
69,9, that by order o the king and council that caſe was expun- 
ged. 

In the cafe af Hygward v. Barlett, Ila. 181. the caſe of one 
Kennington is cited, who matried his firit wife's niece, for which 
he was queſtioned as for an inceſtuous marri+ve, and put to pe- 

gonce 
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nance by the high commiſſion court, and hound from her com- 
pany, and then died: the widow came into court, and prayed 
bh widow's eſtate ; and it was reſolved her widow's eſtate was 
due to her, in as much as ſhe was never divorced à vinculo 
matrimonii, though there was cauſe —By which it appears they 
ſhould have been divorced a vinculo matrimonti, for the omiſſion 
of which only ſhe had her dower. 

Lord Vaughan, in his obſervation on theſe caſes, fo. 322. ſays, 
that the marriage with the wife's niece is prohibited within the 
Levitical degrees for nearneſs of kin to the wife, which reaſon 
fally takes in the caſe now before the court, the wife's mother's 
ſiſter being full as near of kin, as the wite's ſiſter's daughter. 

This point of the —_— of the marriage with'the wife's 
ſiſter's daughter has been eltabliſhed by ſeveral reſolutions ſub- 
ſequent to thoſe already mentioned, which, as they in a great 
meaſure goyern the caſe in queſtion, it may be neceſſary to take 
notice cf. | 
In the caſe cf Wortley v. Watkinſon, 2 Lev. 254. 31 Car. 2. 
a prohibition was prayed to the court of York, where there was a 
ſuit for a marriage with the wife's ſiſter's daughter: the court 
ordered the plaintiff to declare in prohibition, that the matter 
might come judicially before the court. Upon the argument of 
that caſe Mr. Malloy, who was for the prohibition, gave up the 
me of the marriage of the nephew with the aunt, and a con- 

ultation was granted, ut audivi, ſays Levinz ; but as it is re- 
ported in Sir Tho. Jones 118. it appears a conſultation was 
nted. 

+ Raym. 464. Watkinſon v. Mergatron, there a prohibition 
was denied per totam curiam in the ſame caſe to the court of York ; 
and guere if this is not the ſame caſe with that in Levinz. ; 

This point of e the wife's ſiſter's daughter came again 
to be debated in the caſe of Srowling v. Nurſey, Lutw. 1075. 
Mich. 13 W. 3 Roz. 361. but the judgment is 1* Anne. That 
was upon a general demurrer to a declaration in prohibition, 
where the only queſtion was as to the validity of that marriage; 
and after three ſeveral arguments, Lord Chief Juſtice Trewos 
gave the apmion of the whole court, that this was a marriage 
within the Lewitica! degrees, and a conſultation was gran- 
ted. . | 


+ It is ſaid in this caſe, ©* Bis fifler's daugbter, but it muſt be intended 
% bis vife's fler daughter,” for the other could be no queſtion : and 
Per curiam, it is a cauſe of eccleſiaſtical conuſance, and though ſometimes 
prohibitions have been granted in cauſes metritnonial « vet if it were 
zv ret int-gra, they would not be granted, | 


So 
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So that it my be concluded this point is fully eſtabliſl. ed by 
the repeated reſolutions of the courts of law, and that the caſe 
in queſtion is not to be diſtinguiſhed from it, either in reaſon or 
in the diſtance of the degree; the mother's ſiſter is certainly as 
near of kin to the mother's daughter, as the niece is to the mo- 
ther's ſiſter; if the huſhand cannot marry the wife's ſiſter's 
daughter, becauſe he is her uncle, neither can he, as in this 
caſe, marry the firſt wife's mother's ſiſter, becauſe ſhe is his 
aunt. If John Butler the plaintiff had married his laſt wife ſirſt, 
and then married Aer who has his firſt wife, ſhe then would have 
been his firſt wife's ſiſter's daughter, which is the determined 


caſe ; the marrying the aunt firit, or the niece firſt, can make 


no alteration in the degree, or in the reaſon of the thing. If 
theſe caſes are not to be diſtinguiſhed, then it may be fairly con- 
cluded, that the caſes above are (though not expreſs, yet in 
the reaſon of them) a full determination of the . now before 
the court. 

It may be argued à fortiori, if the marriage with tlie niece is 
unlawful, that the 3 with the wite's aunt is more ſos 
for, by the civil law, uncles and aunts are taken to be in loco 
parentum; and one of the reaſons given why marriages with the 
near of kin are prohibited is, becauſe har ſubjection which 
by nature is due to a parent, would, by the marriage of a man 
with his aunt, be ſubverted, and ſhe who, before, was intiticd 
to ſome degree of ſubjection by virtue of her parental right, 
would, by ſuch “ intermarriage, become ſubject herſelf, which 
ſeems incongruous, and contra nature wadinem. | 

If this cas now in queſtion was to be determined by the ca- 
nuns, there would be no room left for diſpute ; for by the ggth 
canon, none ſhall marrv within the degrees mentioncd in a table 
for that purpoſe ; and in that table the marriage of a man with 
his firſt wife's mother's ſiſter is expreſly prohibited. 

Theſe canons were made Anno 1603, 1 Facr. 1. and were 
confirmed and ratified under the great ſeal according to the 
Stat. 25 Hen. 8. cap. 19 and have always been received here. 
As to the authority of theſe canons, and how far they are 
binding upon the ſubjeA +, Moore 78. Trin. 4* Fac. Smith v. 
Bird; in one point of that caſe it was reſolved, that the can- 
ons of the church made by the t convocation and king without 
parliament, ſhall bind in al! matters eccleſiaſtical, as well as an 
act of parliament. 

The caſe of matrimony is properly a matter eccleſiaſtical, 
and of which their courts had originally the ſole conuſance ; 

ant ir is to be obſerved, that this reſolution in Smith v. Bird 
was but a ycar or two after the making the canons. 


+ Goldſb. Rep. Append. 3. 2 Vent. 44. Grove v. Dr. Elliot. 

+ Yaughan ſaid, the convocation, with tbe licence of the king, may 
make canons for regulation of the church, and that as well conccraing 
Fick; as eecleſiaſticks; and ſo is Lind ueod. 
7 g 2 
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In the caſe of Corey v. Pepper, 2 Lev. 222. it is ſaid, that 
the canons made in 1571, and thoſe 2“ Fac. 1. being confirmed 
by the queen and king, are god“ by the Stat. 25® Hen. $. ſo long 
as they do not iinpugn the common law or prerogative of the 
crown: they cannot be ſaid to impugn the common law, for 
the common law did rut interfere in cauſes matrimonial, but 
left them to the juriſdiction of the ſpiritual courts ; nor to im- 
pugn the ſtat. 32? Hen. 8. which has given conuſance to the 
temporal courts only in caſcs extra gradus leviticales ; nor the 
prercgative of the crown, no branch of which is affected or 
incroached upon by this canon, which received its ſanction from 
the crown itſelf, heing ratified under the great ſeal. 

Lord Vaughan, in the caſe of Harriſen and Dr. Burwell (and 
ſo it is reported alſo in 2 Vent. 20) argues, that this canon is ſo 
penned, that it muft be underſtood that all the degrees are ex- 
preſſed there, within which, marriage was intended to be prohi- 
bited; and concludes, that Harriſon's marriage (which was 
with the wife of the great uncle) was not prohibited, becauſe 
not mentioned there. 

And in the caſe of Mil and Geo, 327, he again argues from 
the parochial tables, and concludes Hill's marriage (which was 
with the firſt wite's ſiſter) to be illegal, becauſe exprefly neu- 
tioned there, and ſays, by a Jawful canon, which is enough, and 
not only ſo, but by a canon warranted by act of parliament, the 
marriage of Hill is declared to be prohibited by God's law, there- 
fore we muſt admit it to be ſo. 

From this reaſoning it is apparent that it was his opinion, and 
that of the whole court (whoſe opinion, he gave) that theſe 
Canons ſo ratified, were binding upon all the ſubjects, us weil 


eccleſiaſtical as lay. 


* Laftly,an objcCtion was taken to the declaration, that there 
is no expreſs averment that the marriage was extra gradus Lewi- 
t cules ; for theſe words in the firſt part of the declaration (be- 
{ore the libel) © cue matrimonium pred: inter frade& TFo- 
laune, & Fl zabctfam fait & ft matrimonium «xtra Leviti- 
lee gradi, are only by way of recital, and do not amount 
% Un averment. But notwithſtanding this objedion the court 
ai day gave judgment (upon the merits of the queſtion belore 
them) that this was a marriage within the Lew:trcal degrees. 

Lord Chict Baron Pyre (aid, if a man cannot marry his own 
aunt, he cannot marry his wile's aunt ; and if there be aunt 
«nd rice, anda man martrics one of them, he cannot aſter- 
wards moiry the other; let him marry which he will frſt, it 
makes no difference : and he thought the caſe of marrying the 
Fest wie moths fiſter a much ſtronger caſe, and ſaid the caſe 
af Smarlng v. \urfy was a proper foundation for the court's 
proſent determination ; but eue to think, that the parochial 
tales were not winding vpon the Jay, 


Baron 
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Baron Price : Iam of the ſame opinion, that this is a marri- 
age within the Levit cal degrees, and that this caſe is not to be 
diſtinguiſhed from the marriage with the firſt wife's nicce. 

Baron Page : | amof the ſame opinion, and there is no dif- 
ference, whether vou marry the aunt firit or the niece firſt. 

* Baron Gilbert : 1 ain of the ſame opinion. The ſtature has 
ſet the bounds to the ſpiritual court, which are the Lewitical 
degrees, 

The Levitical computation is the ſame as the civil law com- 
putation : by the law of God a marriage in the third degree is 
inceſtuous, and all marriages within the third degree have been 
conſtrued to be within and prohibited by the ſtatute ; and the 
canon goes ſo far as tv ſhew the ſenſe of the church of England 
as to the expoſition of the Lewitical law. And per tat cn”, 4 
conſultation was awardgd Feb. 8, 1723-4. 


Sittings after Hilary Term, 1723. 
Janſon v. Bury & ab. 


HE late Lord Chief Baron Bury had ſeveral brothers and 
ſiſters {ſome of the half; and fome of the whole blood) 
who all died in his life-time, all leaving ſeveral children; and 
now upon a bill exhibited for the diſtribution of his eſtate, it was 
decreed per tatam curiam, that the diſtribution ſhould be per ca— 
pita, and not per /tirpes ; for now they do not take by repre- 
ſentation, but as next of kin to the inteſtate, by virtue of the 
ſtat. 22 C23 Car. 2. But if one of the brothers or ſiſters of 
the Chief Baron had ſurvived him, the children of tke reſt muſt 
have taken only by repreſcntation, that is to ſay, fer flires; 
and the caſe in this court“ between Wall and Theedham was 
cited, which was 28th June 1711 ; Dr. Hall the inteſtate had 
two ſiſters, Suſanna Sumpter of the half blood, who left Sammel; 
Elizabeth of the whole blood, who left John, Mary and Dorothy; 
both the fitters died in the life-time of Dr. Ha: his wile as 
adminiftratrix preſerred a biil for direction in the diſtribution ; 
and the court decreed one motety of the inteſtate's eftate to the 
wite, the other moiety to be divided into four parts, one part 
for the iſſue of Suſanna, and three for the iſſue of Elizaberh ; 
and no diſtinction was made between the eie and the Half 
blood. 


+ The ſame point was determined Mi. 1688, before the judges da- 
gte that diſtribution ſhould be per capita, and not per flirges, oll the 
beck being gene; for they claim the next of kin, and not by repre- 
ſew von alitie, if ary of ihe old ſock had ſurvived. Cia; Ie v 
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At Serjeants Inn, Feb. 20. 
Barefoot v. Fry. 


A was a bill preferred for a perpetual injunction to qui- 
et the plaintiff in his poſſeſſion; the defendant Fry having 
brought five cjzeAments, and been nonſuited upon full evidence 
in three of them, and had verdicts againſt him in the other two, 
and having alſo brought two bills againſt the plaintiff, one in 
chancery, and the other in this court, which were both diſmiſſ- 
ed, and the caſe of The Earl of Bath v. Shierauin, coram Lord 
Cowfer, in 1709, upon an appeal to the houſe of lords, where- 
in a perpetual injunction was decreed, was cited. 

Mr. Ward of counſel for the defendant ſaid, that this was the 
firſt inſtance of attempting to obtain a perpetual in junction upon 
ejectments brought at law, and that courts of equity have never 
decreed it, bui upon an iſſue directed, and not upon ejectments. 

Lord Chief Baron Eyre at law a man could not bring the 
ſame real action twice for the ſame thing; but now, ejectments 
being introduced in the place of real actions, he may bring as 
many of them as he pleaſes at law; and this is a reaſon why a 
court of equity ſhould ſettle and quiet the rights of people, and, 
after ſo many trials, grant a perpetual injunction; and per to- 
tam curiam, 4 perpetual injunction was decreed. And Baron Price 
ſaid, that ſince the decree in the houſe of lords in the caſe of The 
Earl of Bath and Sherawin, it had been uſual to grant injunctions 
perpetual underſuch circumſtances as are in the caſe now before 
the court. Baron Page ſaid, that in the caſe of Sherwin he 
claimed under a voluntary deed, which occaſioned ſome doubt 
before the decree by the lords; but the plaintiff in the preſent 
caſe (it appears) is a purchaſer for a valuable conſideration, ſo 
there is no doubt at all, but that a perpetual injunction ought to 
be decreed in the preſent caſe. 


Beardmore v. Gilbert. Feb. 21, 1723. 


HIS was a bil! brought by the impropriator for the tithe 
of Forley and Oakmore in the parith of Alford in the county 
of Stafford; the deſcendant in his anſwer inſiſts, that the ground, 
for which the tithe is demanded, is heath and barren ground, 
and exempted by the ſtat. Ed. 6. for ſeven years ; but he ad- 
mits by his anſwer, that it was wood ground which had been 
grubbed up; and therefore the plaintiff's counſel inſiſted it had 
yiclded profit before, and was nat barren ground within the 
meaning of the ſtar. of Ed. 6. This came on upon bill and an- 
ſwer, and it appcaring from the defendant's own admiſſion, 
that it was wood ground grubbed up : per curiam, the defen- 
dant was decrucd to account. 
Dodo: 
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* Dodſon v. Oliver. Feb. 24, 1723. 


BEE of revivor both for the duty, (which was three pounds 
ſix ſhillings and eight pence, for tithe milk and Fafter offer- 
ings,) and coſts, againſt the defendants as executors to the de- 
fendant, who died after the decree, but before the coſts were 
taxed ; and therefore it was objeQed for the defendant, that the 
coſts not being aſcertained in the life-time of the party by taxa- 
tion, there could be no revivor for them now : But per curiam, 
although there can be no revidor for coſts alone, yet there may 
be for the duty and coſts ; and decreed accordingly. 
Nota, in Scacccario, all the inrolment there, is the entry — 


Nola, there can be no ſubpena ſcire facias until the decree be en- 
tered. 
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Finch CP v. Maiſters & aP. April 7, 1724. 


B 


ILL by the rector of Wirwick in the county of Lancaſter for 
tithe graſs cut and made into hay; one defendant inſiſts, 
that he and all thoſe, tc. in an ancient meſſuage called Newha!!, 
and the demeſne lands thereunto belonging, containing ſixty- 
eight acres, two roods and eighteen perches, in Afton within 
the ſaid pariſh, have immemorially paid a modus of a penny at 
Eafter annually in heu of the tithe hay growing on the premiſ- 
es. 
Another defendant inſiſted upon a modus of twenty-ſix ſhil- 


lings and eight pence for hay, ſmall tithes and Eaſter offerings, 
for an ancient tenement called Rrynn and Graſwod, containing, 
fx hundred and twenty: five acres. 

It was objected for the plaintiff, that it appearing by the proof 
inthe cauſe that this payment was for hay (as a ſmall tithe) 
therefore hay made from * graſs being in its nature a great tithe, 
it muſt be intended that this hay penny was for ſomething elſe, 
and the ancient import of the word + hay or haw was an hedge 
er ſome {mall ine loſure belonging to an houſe ; it was alſo ob- 


+ Spelman, in Verb. (Haia) Sepes, Sepimentum, Parcus, fc. Shinner's 
DiR. Verb. (Haw) i. e. Agellulus juxta Domum, c. Junius, Diet, Etym. 
Angle-Sax, (Haw Cantianis) Agetlas Domui jacert & circumfepins, Cc. 
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ſecled to this and the other modus, that they were uncertain, 
could not be ſuppoſed to have a reaſonable commencement, 
and, 34ly, were liable to fraud; for if all the land was turned 
into meadow, it would pay but one penny: but notwith- 
ſtanding theſe objections, both theſe modus's were allowed per 
CTIA NN, 


Ronpe v. Atkinſon. May 4, 1724. 


LEASE for a term of years was aſſigned to truſtecs before 

marriage, in truſt that they ſhould make leaſes for the be- 
nefic of the huſband and wife ; after marriage the huſband and 
wile aſſign to ue, in conſideration of building tbe premiſes ; 
Spaurke alligns to Mn for a valuable conſideration. 

the huſband being dead, Mary Roupe his widow brings a 
bill againtt Sparke and Atkinſon to be relieved againſt this leaſe 
made during the coverture, no finc having been levied. And 
nota, this bill muſt have been diſmiſſed as being proper at law, 
but that the defendants had filed a croſs bill to be quicted, and 
for an injunction. 

It was inſiſted upon for the defendant in the original bill, 
firſt, that this leaſe being aſſigned by huſband and wiſe, who 
were Ceftuy gue Trufts, * ſhould bind in equity as much as if it 
had been by the truſtees. Per curiam, if the truſtees had been 
parties, they ſhould have been decreed to have executed the 
* to the defendants, purſuant to the aſſignment of Ceſfuy que 
1ruſl. 

— 2 It appeared that the plaintiff was preſent often during 
the rebuilding, and took no notice of her intereſt; but this ap- 
peared to be only during the coverture. | 

zdlv, It was faid that the plaintiff, after her huſband's death, 
had affirmed the leaſe by accepting the rent; but this was not 
made out 1n the proof. | 

For the plaintiff it wos inſiſted, that ſhe had both the law and 
equity on her fide, which ought to prevail againſt equity alone, 
tor the defendants do not pretend to Jaw. 

But to this it was anſwered, that the truſtees are truſtees ſor 
the defendants, who have the equitable intereſt 

Upon the whole, fer curiam, the original bill was diſmiſſed, 
ar. an injunction was decreed upon the croſs bil]; and per 
Ind Chict Baron Eyre, Sparke is a purchaſer for a valuable con- 
fleration bv building, nor does it appear he ever had notice ; 


- but it he had, 1 ſhould have been of the ſame opinion. 
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Chambers v. Robinſun. May 6, 1724. 


HE defendant's anſwer was reſerred for ſcandal, and was 
reported by the maſter to be ſcandalous, and the plaintiff's 
coſts were ordered to be taxed ; the plaintiff in the taxation of 
coſts had allowed to him ſeveral Items, of twenty-one pounds 
fix ſhillings, and three pounds, as fecs given to countel, al- 
though he did not pretend that ſuch ſums had been really given; 
but it was alledged, and ſo admitted now, that it was the con- 
ſtant method in Chancery to allow coſts in this manner by way 
of damages and ſatisfaction to the party for the ſcandal : the 
whole, in this caſe, that was thus item'd to counſel, amounted 
to ſixty pounds, which, this day, the court would not alter, 
but, upon the 8th of May, they thought it too extravagant, and 
reduced it to forty pounds. 


Rex v. Mann. 


AY and Dow/e are receivers general of the county of Hun- 
tingdon, the two Norcotts (bankers) were ſecurities for them 
in a bond to the crown. The king's money was returned up 
by Fay and Doxwſe to the Norcuts, to be paid by them into 
the Lxchequer ; the two MNorcotts aftcrwards became bank- 
rupts, and upon the 4th of Otber 79 Ce. a commiſſion of bank- 
rupt iſſued againſt them, and upon the ſame day Mann was 
choſen aſſignee, and an aſhgnment was made to him by the 
commiſſioners of the eſtate and effects of the Neorcorts. 

The receivers Fay and Dozwſe on the 5th of Odibe 79 Ges. 
obtained a fiat (dared that day) for an“ extent againſt the two 
Norcotts, their own ſecurities, which was teſted the 6th of Oꝙo- 
ber, which was irregular, in that it ſhould have been only to 
find debts ; and finding that the allignment of the commiſſiu- 
ners was prior in time tothe Teſte of their extent, they procured 
a new extcnt, which was teſted before the aſſignment, vis. the 
6th of July before. 

Whether this extent, thus antedated before the fiat, was not 
void, was (by way of motiov) twice argued before by ſeveral 


- counſel on both fides, viz. Nav. 18, 1720, and May 22, 1723, 


when the Barons were cqually divided. 
And this dav, May 12, 1724, this matter came on again 
before the court, when the queſtion was, whether the antedat- 


ing this extent ſliould not be taken advantage of by plcading, 
and not determined upon a motion: It was objected to pleading, 


that it would be averring againſt the fiat, and that this was 
matter of irregularity, and not «crruncous : but per crriam, it 
was ordered to be pleaded to. Mr. Attorney General demurred 
to the plea, and afterwards in #/ /ary term 1726, it came on 
again to be argued by Mr. Beatle pro rege, and Mr. range for 
the defendant, and then the court (as I think) ſeemed againſt 
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autedating the extents, but adjourned the matter without giving 
any judgment, only they all now ſaid, this was a matter of 
irregularity, and not of error, and ought to have been deter- 
mined on motion. The plaintiff ſeeing the court incline againſt 
antedating the extent, fubmitted (ut audivi) . 


* At the Sittings in Middleſex. 
Pallifer v. Ord. May 13, 1724. 


EBT was brought upon the certificate of the commiſſioners 
for ſtating the debts due to the army purſuant to the ſtat. 
6* Geo. for one hundred and five pounds eighteen ſhillings and 
ſeven hende firthing, certified to be due to the plaintiff, for 
which the flatute gave an action of debt upon a demand made 
and retuial ; in proving the demand, it was, of one hundred 
and five pounds cighteen ſhi:lings and ſixpence farthing, inſtead 
of ſeven pence farthing, which varied from the ſum certified. 
Lord Chief Baron Fre (before whom this cauſe was tried) was 
of opinion, that this certificate was in the nature of a judgment, 
that it being a debt thereby reduced to a certainty, and the 
demand being of a different ſum, it was fatal; and thereupon 
the plaintiff was nonſuited. 

Nota, the plaintiff gave an authority to Moore his attorney to 
make the demand, or to authoriſe any other perſon to do it. 
ho accordingly executed a letter of attorney to another to do 
it; ſo it was objeQed for the defendant, that à naked authority 
could not be delegated : but the Chief Baron was of opinion it 
might, by expreſs authority for that purpoſe, otherwiſe not. 

Com. Rep. 84. Ld. Harw. Cas. 159. 


* Mitchel v. Soaper. May 18. 1724. 
1 Verdict for the plaintiff, qucad Tranſgre ſſion 


cum Aweriis & Sepium & Fenſurarum Fraction' Proflration' 
& Divulſ.n, that the defendant was guilty, and a penny da- 
mages. The judge who tried the cauſe had not certified as the 
ſtatutes 22 & 23* Car. 2. cap. 9. ſet. 1 36. and 8? & 99 W. ;. 
cap. 10. ſe. 4. direct; and now it was moved, that the defen- 
dant ſhould have no more coſts than damages, here being no 
word which amounts to an aſportation, nor any voluntary treſ- 
pls certified, and diwulfion did not in itſelf import either; and 


of that opinion were the court ; and the plaintiff had but one pen- 
, » it 
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t Tur 25, 1726, R:x v. Farderflank, per tetan curam, an extent can- 
not be antegatrd, | 


At 


ving 
T of 
ter- 
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At Ser;cants Inn in Chancery | ane. 
Glover & al v. Eliza. Young. May 21, 1724. 
LTHOUGH the rule is, that a feme covert, in the ab— 


ſeuce of her huſband, muit antv er by ber uardien hin 
there may be fomebi.uv au able tor the colts) yet upon an 
affidavit made, that her huſh nd, ue he en ered his appœur 
ance, was run away, and c uld nut be ound; hu the Gad 
applied to all her friends and acquain ance to be her ua. fe 
an, but that a// had refuſe 1, becauſe the could nor give e— 
curyy to indemnify then again t the cots; in this chef ne» 
cet the court gave leave io file hei aniver without a yuar- 

lan. 


2 — 


* —— 


— * - 


*DE 


Term. S. Trinitatis, 
1724. 


Gran/lade v. Baker. 


17 was ordered per curiam, upon the motion of Mr. Foley, 
that the ſequeltrators (nominated tor not per forming a de 

ci ce) might ſell ſo much of the eitate, as appeared by their 
certificate they had ſequeltered ; and allo that they {h utv 
have a writ of aſſiſtance to ſequeiler the rell, i appearing by 
the'r affidavit and certificate, that they were oppoted in ſuch 
ſequeſtration. It was moved by Mr. / dh in behaif :f rao 
perſons, that part of the eitate lequellered belonyed to them, 
and a leaſe was offered to be produced: bu per ch an, we 
will not enter into the title upon motion, but they mull yo 
before the malter upon peril ot colts, 


Coulſton v. Richardſon. Eodem Die. 
TI. arguing exceptions they were allowed: wherenpon 


the plaintiff obtair.ed an order to amend his bill with ut 
colts, he amending the * defendant's copy; the defendan', 
without waiting for the amendment, put in a further artwer, 
and then moved to diſſolve the injui.Qion upon the cominy in. 
of his ſecond antwer : but it was move tor the plaintiff, thu 
this anſwer came irreguiarly before he bad amended his 
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vill, and it appeared (although delay on the plaintiff's ſide 
was ſuggeſted) that the plaintiff offered to amend his (the 
defendant's) copy : and the court thought the moſt proper 
method, in this caſe was, for the plaintiff, to take exceptions 
to the ſecond anſwer, and to turn the whole amendments mto 
exceptions ; and the order for ſhewing cauſe why the injunc- 
tion ſhould not be diſſolved, was enlarged. 


1 Shorter v. Scortin. Junii 5, 1724. 
Witneſſes com? Ps R Curiam, where a matter 1s referred to the maſter to 
pelled by rule make his report thereupon, we will compel the witneſſes 
to attend the (though they are ſtrangers) to attend by rule, as they do in 
maſter. the common pleas. 


FT Chambers v. Robinſon. Junii 6, 1724. 


[f exceptions HERE a defendant ſubmits to exceptions, or excepti- 
are allowed, ons, on arguing, are allowed, the plaintiff has a ripht, 
Fon amends of courſe, to amend his bill without colts, he amending the 


is bill without 0 
coſts of courds delendant's copy. 


242. Gumley v. Burt. Junii 11, 1724. 


Tithes of peas ILL by the plaintiff as leſſee of the vicar of Thiftlewort/, 
= vous 8 for tithe of peas and beans /et and jowved in rows, drill- 
8 3 ed, hoe'd, and hand-weeded in a * garden-like manner, againſt 
if the vicar doth the leſſee of the impropciator (the dean and chapter of Wind- 
not ſhew ancu- r) as being a ſmall tithe : the defendant inſiſts, that a great 
dow ment ar part of the pariſhis converted into this method of cultivation, 
pa pom the and that this tithe was never paid to the vicar, but always 
* p. 120 do the impropriator. Two caſes were quoted by Mr, Amy- 
3 rant for the plaintiff ; firſt, Stephens v. Martin, It. 75 W. 3. 
which was affirmed upon an appeal to the houſe of lords; ſe- 

cond, Nicholas v. Elliot: to which it was anſwered by ſerje- 

ant S/erens and Mr. Ward for the defendant as to the firſt, 

that it did not appear (in that caſe) the impropriator contel- 

ted it, nor what the endowment was; and as to the ſecond, 

there was a proof of uſage by the vicar for forty or fifty years 

receiving tithe peas and beans, where Plough and Spade were 

Cro, LJ. $78. uſed ; but where the plough only was uſed, the impropriator re- 
More 910. ceived them. And fer curiam, there being no endowment 
Wood's Inſt. produced, nor uſage proved in the preſent caſe, the bill was 


* Abr. 78, diſmiſſed as to the demand of peas and beans. 
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Davies and Williams. Eodem Die. 
1. in the ſpiritual court for proctor's ſees; Mr. Noo- 
tie moved for a prohibition, which was granted; for per 
eurium, where there is remedy at law the ſpiritual court on ht 
not to procced, and this caſe depends upon a contract and te- 
tainer, which 1> triable at law. 
The caſes cited tor the prohibition, 2 Ro. Alr. 285. p. 3-. 


3 Keb. 441. Hyde v. Partr.dg:, Salk. . Neb. 8 o, 83 5. — Mr. 


Welden againſt the prohibition cited Regif. 5 3. 2 V. N. 
59. 1 Mod. 67. 3 Keb. 203. 4 Med. 255. 1 Vent. 165. 
March 45. 5 Mod. . 38 


Phillips v. mes ff aP & e contra, June 15. 


ILL by the rector of Stole Abbots in the county ot Perſe! 
(among other things) for the the of fue, coppice and 
under-wood, milk, calves, wool, aud trut, Sc. of gar- 
dens. | 

The defendants infited, firſt, that no ithe of furze ought 
to be, or ever was paid, %% it was fait; 2 %, nor any 
tithe of coppice or under- wood, if cattle wer* depaitured 
where the wood grew; 3dly, they infiit upon a garden penny 
for the produce of the garden; qtblv. upon a m dus of eight 
pence for every cow, and four pence for every heiter, in heu 
of the tithe of mi k and calves of tuch cow and heiter; 5thiy, 
that three ſhillings and four pence was p«yabie tor every ſcore 
of ſheep ſhorn out of the parith, and ſo proportiona'rly tor a 
leſs number than twenty, or for a leſs time thau a year, for 
the wool and lamb of ſuch ſheep. 

Nota the defendants omi ted in their anſwer to ſpecify the 
day whereupon the ſaid reſpective modns'> wer: pavable; and 
therefore to ſupply that detect, they exhibired ther crofs tt 
to eſtabliſh theſe modus, and alledged the tame tee pavahle 
at Faſter; and alſo to compel the rector t keep a bu'l, which, 
by cuſtom, he ought to do for the ule of the put iſkioners, and 


fo was admitted by the defendant to the cro!s bill. 


Upon hearing both theſe cauſes topether it was decree) per 
curiam, fir't, that the deſeudants ought to account for furze, 
and coppice and under wood ; for the dele:ice, as to theſe, 
amounts, in effect, only to a nun decimands, 2 ly, that al- 
though the plaintiff in the original caule had a right to a de- 
cree for tithe in kind, bec:iule the defe dants had omitted rhe 
day on which the modus' were pay:ble, yet now that du ſect 
was ſupplied by their croſs bill. both cau.es being now hut as 
one; and it wonid in roduce great inconſiltency in the decree, 
if the modus's ſhould for thut reaſon, be adjudged void in the 
original cauſe, and one Ph, in the cuſs caule, proviegs 
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they are good in other reſpects. dig, the garden penny was 
allowed. gthly, the eight rence for a cow, and four pence 
for an beiſer, were adinuyed good; though it was objected. 
that it was nat good ior the 1E and calf, for then it would 
be payavle although there was no calf z to which it was an- 
were, that then the four pence and cight pence would be 
payable, for it was payuble tor all the tithe a cow, Cc pro- 
Uiices, wich is oy milk and calt. gthly, to the three thil- 
und four pence for every ſcore of ſheep ſhorn out of the 
Ply and {0 preportichably tor a Jets number than twenty, 
oi a (el tine thana year, fur the wool and lamb ef ſuch 
{cop it wit whjeled, firſt, that this is too rank; 2diy, Ir 
1: parainelur work and lamb, though the lambs might be fal- 
cn Llore the ſhecp were removed, and the tithe of lamb 
would be payable before 3 zdly, there is great vncertainty, 
Le-aue of the fractions which might ariſe, when a ſmall num- 
ber was only removed; 4thly, it is liable to fraud, for the 
bithioner might remove them out ct the pariſh for a little 
way * only, jut before ſhæaring- time, and then bring them 
back again. Tothels objeclions it was anſwered per curiam, 
we canngt take notice Of this, nor enter into the conſideration 
there: 1 3 {ted GULre ile c reaſon.) 2dly, It is payable at 
Lair, and is 2 fat fation tor all the wool and lamb before 
that time. z ly, the tame objection might be made to ariſe 
{rom the Faction, where only ſmall quantity of wool was, 
and tithe in kind paid. athly, It traud appeared, as it would 
be taken to be, under the circumitances put in the objection, 
then the pariſhioner mould pay tithe in kind, as well as if they 
Lad continued in the pariſh to which the modus doth not ex- 
tend; to the deſendants were decreed to account in the ori- 
ginal canfe for tithe of the furze and wood; but the bill was 
diſmiſizd as to the tell, and the other modus's were eltabliſh- 
ed on the croi; canie, and the deſendant decreed to keep a 
bull purſuant to the cuſtom, 

Bur afterwards, Feb. 3, 1725, this cauſe came on to be re- 
heard, and principally as to the modus of three ſhillings and 
four pence for every ſcore of ſheep thorn out of the pariſh, 
Oc. and upon inſpection of the crofs bill, the payment was 
alledged to be at Cen, or otherwwije when the e ſhall he ſold, 
which being uncertain, per tetam curiam, this modus was ad- 
judged void. Vide 1 Ko. Rep. 38, 39. 2 Leon. 70. Moore 
91g. Hob. 107» 
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1 
LY 
Is 


Laurence v. Jones, Junu 18. 


ILL by the vicar of 7 nefronr in the county cf Cheer T after offerives 
B for tithes: it was decrcet gr ien trim, thut [fir are cue of Corn» 
otterings were due of common“ right ut two pence /or head, * en Lieht. 
unleſs it had been cuſtorniry to hey more: that the vicw * 4+ 174 
Gught to have a decree aocordiyuy;! ue the! 1h there was no 
proof of Kaff er offerins ever hav! 15 en md, (chere being 
a lay impropriator, + who is not intitle to offerings, bur be 
only who exerciſes td ſpiritual {uncion,} And 1 was ſaid 
by Baron Gilbert, that offerings were a compeniation fur per- 
ſonal tithes. 


Harriſon v. Eharp Y Lug. ZEodem Die. 246. 


TLL by the pliim' i” us vicar cf Granthom in the county of Modus of 18. in 
B Lincoln, via herein demands tithes of lands in the vill of os bene 18 | 
Harrowby ; the defendants inſiſted on this modus, viz. That ap ao Foes 
when any © the incloſed paſlures in Harrowby were phbughed, void. 
and ſown with corn or grain of any Lind, or laid for meadow, Ante Pl. 23. 
and mown and made into hay, tithes in kind were paid to Sk, 657. 
the rector; but when exten and depaſtured with ſheep or cat- IRE 
tle, then the occupier paid to the v7c-7 one ſling in the pound rag 3 
of the yearly rent or value thereof, and no more, upon ſome 1.4, Roym, 
day alter Micbelmat, yearly, in lieu and ſatisfaction of all tithes 1162. 
whatſoever : per opinin:ionrm lotins earie, this modus was ads 5 Bac, Abr. ©3. 
judged upon the authority of the cafe of Stariupp and Dro- * 
ridge ; and therefore gave no opinion upon the uncertainty pool 
of the day. 

oP. 
* Snowball v. Vicaris. Juni 22. 247. 


A Judgment was obtained at law in an «um, rpon an Tvidence za- 


* . - » © 8 9 = 0 ad. * 
abſolute promittory note tor fit.y pounds again rhe mea; that 
N. 1 riit 31 4VCc 


plaintiff Snowball, who brings his Lill to be relicved, 1tnogett- : 
: Louen produced 
ing the note was really apreed to be c ee . iin hace ar law; 
© unleſs Ram's infurance rote to u hunòr „pounds. ber ctut. 
* I (the now deſendant) give YOU my Word 4 Wi BEVEY LYOU> 
„ ble you for the money.” 
It was objected by the deſendant, firft, that the plaintiff 
ought not to be nermitted ro enter imo this evidence now, be— 


cauſe he might hone dune it at law, cituer upon the general 


iſſoe, or by fenden jpectally, Paro! prof 11 
þ I int ice * „ ol the 18. 
Second, (Lat the plnintit ought not o give pa ol ceidence EXPLAIN UNE +22 


0 10 the lent at's note in wiising under hang, dent oa u 
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But per er riam (dilitante Eyre Chief Baron) the plaintiff 
was permitted to go into this evidence, and was relieved ; 
and Baron Price ſaid he could not dillinguiſb this caſe from 
that ot Lady Clarges v. Will ams in this court, Fel. 20, 1723. 


Murrict v. Lyon & Ux'. Junii 23. 


HF, defendant moved for liberty to anſwer without his 
wiſe, upon an affidavit made that ſhe declared ſhe ſhould 


not anſwer with her huſband, but that ſhe loved the p aintiff 


better, and would ſtand by him; which was ordered accor- 
ding'y. 


Sir Edward Blacket v. Doctor Finney. Junii 25. 


ILL ſuggeſted that there was a modus of four pence per 
ſcore e all theep going on Gayerfir/d in the pariſh of Ry. 
ton in the county of Durham, in lieu of tithe of lamb and wool; 
that the deſendant libelled in the ſpiritual court for tithes in 
kind ; that the plaintiff moved for a prohibition in the court 
of pleas in Dram, but permitted a coniultation to go, and 
depended on reliet in this court, and prayed to have the mo- 
dus eltablithed: the detendant Doctor Finney inſiſted there 
was no ſuch modus, but that the four pence was in lieu of 
the milk of the ewes, which was uſual in tha country. 

N w upou motion for an injunttion to the ſpiritual court 
the detendavt's counc') infilted, that this was proper matter 
of ſuggeſtion on a 1rohibition ; and a ſo the defendant had in 
the aniver denied the modus; but per curiam, there being 
ſome di pute between the parties, Whether the modus is as 
alled..ed in the bill, and as the ipiritual court cannot try the 
modus, we will grant the injunction F. 


Helden qui tam v. Weedan Wide. Fodem Die. 


IS was an informatton againſt the defendant apen the 
ſtatute 11% & 12% I. g. tor having [nd a filks in her 
cuſtody knowing them te be tuch, wh by ſhe became liable 
% the peral:'v of two hundred pounds: there was a verdict 
ter the plain iff, and now in arreſt of judgment ſeveral excep- 
tions were tak-n to the information, t over ruled. Ar laſt 
an objet.n was made, that this was no offence at common 


+ June 6, 1737. Salmon al v. Rake Rector of Ho!com be in Com 
Sen c:ſt: Alike bill for eflab iſhing moſus's, ſome whereof the deſen- 
GC i a mitted. but abſolut-ly detmed the mo ar'd greateſt of them; and 
F, Seu, theugh the laintiff here had not put in a plea of 
the 1.1 in the ſpiritual court, yet ſince that court cannot try modus s, 
wid he bu proy» an citabuſhimeat thereof, an injuuction was _ 

aw, 
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law, and therefore every thing ought to be ſhewn in the in- 

ſor mation to make it an offence within this act of parlia- 

ment; and though there was an averment that the commiſſi- 

oners had appointed warehouſes, &c. yet they have not aver- 

red that there were warehoules flill continuing at the time of Pyer 313. 

the ſeiſure, or that ſecurity was not given, as by the act is Cr. EL 749. 

directed: to which it was ſaid, that the defendant being to Hard 217. 

have the benefit of them, it laid upon her part to ſhew it, Raym. 487- 

But per curiam, the contra fermam ſlatuli is only a concluſion _— + tag 3 
* Ca. 5 

from the premiſes, and they thought the caſe in Sir J. Jones , Inſt. 134. 

156. Bedo v. not to be law: So much ought to appear in the 2 Keb. 289, 

information, as to make this matter a compleat offence with- 129. 

in the ſtatute. Upon the lat. 5 Eliz. it mult be averred in Sid. 346, 303. 

an indictment, that the defendant did not exerciſe the trade N Wo 

at the time of the ſlatute, although it is above one hundred ,., 643, (46. 

years ago: and upon the objection, that it did not appear g 

that there were warehouſes continuing, or that the goods 

were not delivered out upon ſecurity, judgment was arreſted. 

And Lord Chief Baron Eyre ſeemed to think, there was no- 

thing in the diſtinction between an exception and proviſo men- 

tioned in 1 Lev. 26. 


At Serjeants Inn, poſt Trin. 1724. P. 178 
Vernon v. Minſbuli. 1775 


HE plaintiff brought his bill againſt the deſendant to be Bill to be re- 
relieved againſt a judgment at law, upon a ſuggeſtion lieved againſt a 
and proof that two notes, which would have been a proper judgment at 
. 7 - 's - law, though 
defence at law, were miſlaid at the time of the trial, and ſince . Mattel fue 
that time have accidentally been found, wherenpon the piain- ,.guy was a 5 
tiff was relieved, and an injunction was granted to ſtay exe- proper defence 


cation on the judgment. at law. 
i Vern, 176. 


At the ſame Sittings. 
Sir Alexander Anſtruther v. Chriſtie. 132 


BIL was preferred by the plaintiff againſt the defendant The like bill a: 
to be relieved againlt a judgment at law by d:fault, upon the lat above. 
a Scuth-Sea contract for nine thoutand four hundred and for- 
ty-five pounds for one thouſand pounds ſtock, to be transter- 
rad 01 the ziſt of December 1720. | | 

Ine plaintiff by his bill ſuggeſted, that the defendant had 
nor regittered ; —was not poſſeſſed of the itock as the ſtatute 
requires z—that he had not tendered; — hat it was au ufuri- 
ous contract, two notes being given for one thoutand three 
hundred and fifty pounds for continuing the contract for three 
months. 

For 
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For the defendant it was objected, that theſe matters were 
all a proper deſence at law, and therefore that the p aintiff 
ought not to be permitted to enter into this evidence, and that 
there was no difference * nat the judgment was by default, 
fer that it was the plaintiff's own neglect, tha® he did not piead 
and make his deſence ar aw, of wich he ought not to take 
advantage. Andit was alſo infilled upon for the defendant, 
tent tince here was a contract in writing produced, the plain- 
tiff ongh'n t, by parci, to;pivecvidencethatnt was acontinuance 
of fan er connmat . buten twithflanding theſe objr ations, 
the co rt permitted the plaiutiF to go into proof of the before 
mentioned ſeverai mattes: but afterwards an iſſue was direc» 
ted to try vhkether the defendant was polleſſed of Rock as the 
flarme requires. 

N „. it »ppeared in this cauſe there had been the moſt 
ſnameful ſubornation of perjury that ever aheare to a court; 
Sir Altan dir having, in his ewn hand writing, dictated wv hat 
his wit neſſes were to ſwear, with a deicription of the defendaut's 
perſon, time, place, ſums, Oc. 
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Meoducihß v. Lord Cobbam & Gibbs bis Tenant. 
5 | Oct. 26. 


IL. V Impropriator prefers his bill for great tithe of the 

parilh ot T hornborough in the county of Bu: kingham ; the 
delendant inſiſted that there was a payment of ſixteen ſhillings 
and ſou peuce to the vicar, in lieu of the tithes of the chan- 
try pattyres { vhica were in demand) and to prove this, pro- 
duced acconnms of one Edward Chuplin, who was Reward to 
the deſendant's father, wherein there were entries of this pay- 
men, but it was objected for the plaintiff, that though a 
parſon's or a vicai*s book, (Where t appeared that pay ments 
were made) were evidence, yet never admitted in the caſe of 
him who has the lee: but per crriam (diffentiente Barn Price) 
even old rent rolls (wiere it appears payments have been 
made, We.) ure good evidence; and they ordered theſe en- 
tries to be read. But ra, by Baron Gutert they ovght to 
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be read, bor tile na better evidence can be had; but if Ed- 
evard Chat n had becn alive, they engh: n. 

V. B. In his cate u icemed to bet we option of the court, 
that the payment ta modus to the vicar is god e e 
of an exem; tion againit the park, 


Spendler & a.” v. iter. Nov. 12, 1724. 


TEL to eſtabiiſn a cuſtom, whereby the owners and ocen 

piers of certain lands in the parith of Tort Baldwin in the 
county of Oxford were olviged to keep a bu'l :nd bear tor the 
uſe of the pariſhioners : n_ was objected at the hearing, that a 
cuſtom which binds the inheritance of the lande cen never be 
e tabliſhed in a court of <q ty, wirheuf the gers of the 
inheri ance are ma ſe parties, as Men's c llege (who were 
owners, Sc. onght to live been here; upon Which objce— 
tion the bil was, dudmiſfe pr tolam cri an. 

Nota. alſo it was objected, that as to the occupier, an ac- 

tion on the caie would be proper, 


Milliams v. Evans. 


PON the return of a reſcous, the court upon motion for 
an attachment will make it abiolute at farit, as againlt 
thoſe mentioned in the return, 


ones Adminiſtrator cum Teflamento annex* of Brom- 
ha'l v. Lord Stirafford Adminiſtrator of Sir 


Jobnſon. 


R. Prer Ir iiiams maved on the behalf of the deſendant 

tor leave to plead to this acti n. which was debt upon 
4 bond (and N by the declaration to be twenty- nine 
years ſlanding) /-ivit * ad dium and ene edminiflravit ; - but 
rhe court refilled rant the motion, un'iets the de fendant 
would make an aſk vit that he ha faliy adminiſtered, and 
this, they ſaid, had horn the practice f both the + King's- 
Bench and Common Plus. The lik» rule was made the ſame 
day between and Lord Brita. (in an Hude“ afſumpſit) 
who moved to plead non t and plenc admin;lravit. 


4 But the n in the King's Berch and Common Pleas ſeems at this 
ne to be altered; for there they now a iov the pleading double plcas 
without any affidavit at all of the truth of any of the pleas. Sec the 
books of Modern praftice in B. R. and C. B. 


Srmmons 


P. 181 
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257 Simmons v. Mullins & al. Nov. 17. 


1 Ser IM MONS preſerred his bill to be relieved againſt an award 

iberty given . & 

r ee (which was made a rule of the court of King's Bench 

proceed at law Purluanr to the ſtat. 9 & 10% . 3. and whereupon an at- 

nt withitand- tachment was granted againſt him for not performing it) 

ng. ſuggeſting corruption in the arbitrators ; and the plaintiff ob- 
tained an injunction, the exceptions to the anſwer being al- 
lowed. 

he defendants now moved for liberty to proceed to exa- 

mine the plainti upon interrogatories in the King's Bench, 
notwichſtanding the injunction, as is often done where the 
defendant applies for leave to alhrm his judgment, or to pro- 
ceed to trial only: and per three Barons it was granted, be- 
cauſe the plaintiff was the occaſion of the delay, he comes 
here where he need not ; for he might have had the ſame re- 
medy in the court where the rule was made, as here, and 
therefore it would be againl(t conicience to tie the defendants 
up; but the defendants were not to proceed to have a report 
ou the examination; { dubitunie Price.) 


P. 183 ES 

258. IVoitehcad v. Murat. Nov. 27, 1724. 
Security, under K. Kettl:hy on behalf of the plaintiff moved, that the 
what circum- de tendant might be obliged to give ſecurity to abide the 


ſtances a defen- event of this ſuit before he went to Oporto, where he lived, and 
1 (as was ſuggeſted in che bill} that the detendant owed the 
give it, ta abide plaintitt four hund-ed pounds ; but the anſever of the defendant 
the event of the Leg cm? tn, the court would make no order. 


ſuit. Put upon the Sch of December tollowing, in another cauſe 
3 Com. Digeſt. where the detendaut had not anj<cered, but was in contempt, 
59 the court obliged the d:t:adant to give ſecurity, until aniwer 
and lurtiter order. 
; . * 2 ö 
259. Pailry at the Relation of the Attorney General v. Cornet. 
57 oy 6 4 N _ 

Bill for a PU.L was preterred for a penſion cn/y, payable to the 
preacher 's pen- Aa breucher of Lig north; and upon hearing ot the cauſe 
tion. (Winch ws after wards ended by compromiſe) 1 ſeemed ro 


Mod. * be admitted, that a bill might be brought for a penſion only. 
I Si! ' 10). £ - ; oy 
i Keb. 823. £62. Co. lit. 145 4. 2 inf, 497, 2 Cro. (60 Cro, Eliz, 675, 1 Salk. £8, 


z Stra. 379%½ 1 Irm. Rep. 427. 
269. Chapman v. Ba: lot. Dec. 1, 1724. 
Tubes ef head FI TILL by the regor of Ra. luage in the county of Buclingbain 


Linde TILTED aud — ior tue titlie ot head-.unds., ot 2 mill, and cherries. 


8320 1485. 


The 


74 


he 
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* The defendant inſiſts the head lands were only large 


enough to turn the p'ough upon, and as to this, the bill was 
diſmiſſed. 


As te the mi'l, no tithes thereof having ever been paid, N 


and bein: an ancient mill, it was adjourned to conſiçer u ge— 
ther the tithe of a water coru mill was a predial or a perional 
tithe. 

s 'o the black cherries, the defendant inſiſted they grew 
wild in hedlyes and watte places, and ſerved for tencing his 
grounds: but the detendant was decreed to pay the tithe ot 
thele cherries, 


Pp. 184 


I. it. Rep, 13. 
Lane 16. 

i Ko, Abr. 649. 
9. 

2 Inſt, 261, 621. 
March 15. 
Skinner 561. 
Ro. Rep. 4055 
Brownl. & 
Goldf. 32. 
Carth. 215. 

4 Mod, 45. 

2 Cro. g23- 


Show, 81. Arſcll o. Adman, Tin. 1695, reſolved that an ancient mill pays no tithes, 


—— 
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Allen qui tam v. Jan. 23, 1724. 

was this day moved on the behalf ef Allen (and others, 
1 officers) who had ſeiſed a quantity of opium, that there 
might be a re-appraiiement, the firſt appraiſement being at 
fiticen ſhillings er pound, which was too much by five ſhii- 
lings r pound, as appeared by an afhdavit z and it the firſt 
appraiſement ſtood, it wou'd be a great lots to the officers who 
leiſed, for they mul pay the king's moiety according to the 
appraiſed value. Per curiam, there being no bidder in this 
cale, let there be a re-appraiſement. 

But guere, in what rielpet the caſe would differ, in the 
reaſon of the thing, it there had been a bidder. 


* Beounbton v. Wright. Jan. 26, 1724. 


II. L by che rector of Barrow in the county of S f#/ for 

the tithes « f corn, Ve. the defendant infiiled tha! he fer 

out the tenth ſheuf oft wheat and rye, and the tenth {ſhock of 

barley, accordirg to the cultom ot the parilth : the cu-om he 

wou 1 have proved was, that the vetendant's cart wos 

brought into the ficld, and he threw wine ſheaves into the 
cart, and left the tench tor the p.ain iff, 


1 The firſt day of this term Baron Ci.bert fat in Chancery as one of 
We commulſivncrs of the great tral. * 
f 2 


A re- appraiſe- 

ment oro. ed, 

where the firſt 
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tov high, 


Ante Pl. 81. 
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The queſtion war, whether this cuſtomary method of tith- 
ing the corn was gord ; for it was inſiſted upon, on behalf of 
the plaintiff, that nine ſheaves ought to be ſet out on the 
ground, and the tenth left gut, and marked with a green 
bongh for the plaintiff; and that they owght not to bring 
the cart into the feli, and rhrow the nine ſheaves in the cart, 
before the whole ten are ſer cut; for the plaintiff onght to be 
able to view and judge whether he has u fair and juſt tenth 
part. 

And the court would not let the deſendant in 19 prove the 
particular cut upon this peneral ahegation; ſi he was 
decreed to account, tor they thonght the whole tn ought firi 
ty be ſet out before the mme are thiown into the cart. 


Mullins v. Simmonds & a Jan. 26. 


R. [ord moved for leave to amend an anſwer in three 

particulars, wherein the defendant ſound herfc}t mit- 
taken; and pr curiam, we ofen da it where iſſue is not joined; 
and it was ordered accordingly. 


Nellſe v. Budaer. 


MAN and his wiſe, after many years cohabitation par- 
1 ted. and lived ſeparate about the year 1714, fhe being 
then above ſixty years of age: the wi ife being deſtitute of a 
place to hve in, was at laſt "received by the defendant at his 
honſe at Dulzzich, After the ſeparation a ſon af them dies, 
and by his will deviſes an hundred pounds bond to his father, 
and an hundred pounds Last- India bond, marked Ne to his 
mother (whom he made executrix) and her aligns for ever, 
th < a 1 ond [7 grate :. [> 3 the bond de viſed to the ! I rat h er (at- 
ter the fon's death wis paid) mY mother being indebted to 
the Us: nd nt for lodginns, nccetaries, We. agrees to let him 
harc ner [a7 Jaaa bon ls aud hos it ſhould be changed for 
anther in the defendam's wan name, which was necordingly 
be: the mother dies, and now the huſband cxhibited his 
in ta have an aceon Nt and ſatisfaction jar this hundred 
reds Fν ua bond, ſuggeſting the had eclop<d, and that 
le was police rd ot the bond. 

16 VER tne deſendant anſwered as above, denying the 
"any indirect pradice 10 draw away the wite, 
n ie was forced to leave him upon the account ot his 
craeltv 16 her; bet no proofs were entered into, ſa it ſtood 
* On Ny 8 Penker under tlieſe circumſtances ihe 
ht ſach. a fop property in the bond, as that ſhe 

2 oe fit: 7 Fn $24 F rium clearle, the is not only EX» 
B „d to her icle and Jefarate uſo, 
whicl 
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which reſts the intereſt in her in a ccurt of equity, as much 

25 if the ſon had velted it in trulices tor her ſeparate uſe: 

and there“ are many inflauces, where a court of <quity has * P. 183 
decreed aa huſband to ſtand as a truſtce for the ſeparate uſe 
of his wife, Lady Ss caſe, who married Serjeant May- 
nard ; Sir Toſeph Hern's wife; Seymour v. Dilles, Nov. 17, 
1718,—and they ſaid it would have made no altcration in 
this caſe, if the plaintiff had taken out adminiſtration to lis 
wile; and ſo the bill was diſnuiſed with cults, 


1 Chan, Ca. 
Pridgeon 2. 


822 


Hodges v. Mary Drverley 5 Burton. MO 
Feb. 11, 1724. 


MAN as principal crediter rakes cut admini0ration to Teme covert, a 
JS. and prefers his bill avainit the widow, and alſo note givca to 
againtt . tor a diſcovery of the gits ot the huſbind, her for money 
8 1 z in her huſband's 
B. in his anſwer intilts, he has no other aſſets than five ITE: 
ee e 1 e n ; Kick be fob! life-time, whe- 
undred pounds and one hundred poun is, which he ſubmits ther affers of 


to the court, whether they are the huſband's aſſets or not. the huſband. 


As to the five hundred pounds he ſays, that he being a rela- 
tion of the wife, and cb{crving her to live in great ſtraights and 
difficulties, out of meer kindnets and compatiion propoſed to 
give her five hundred pounds to her own ſeparate ule, for ker 
better ſupport and maintenance (but this, as appeared by the 
defendant's proofs, was without the huſcand's privity) and 
in order to make ſuch gift certain and ſure to her, he gave 
her a promiſſory note dated Feb. 4, 1707, 1 © acknowledge 
« to have received of Mary Beverliy five hundred pounds to 
« he laid out upon the puviick funds, and for which I pro- 
« mile to be accountab'e. £Zuriiol huren.“ 

* As to the one hundred pounds le ſays, that in the year “ P. 189 
1709, the wife delivered and depoſited in his hands one hun— 
dred pounds, to be kept and ſecured by the detendant for her 
ſeperate uſe. 

He inſiſted alſo, that he frequently paid her ſums of money 
in her huſband's life-time, and gave her cloatts, which he 
prayed an aliowance for, out of the five hundred pounds and 
one hundred pounds: he ſubmitted to account, but whether 
to the widow, or to the adminiilrator of the huſband, reter- 
red to the judgment of the court. 

This cauſe came on to be heard on T iy the 11th of 
Feb. 1724, and per totam curium (Lord Chief Baron Ahe. 
Price and Page only in court) it was decreed tor the plaintitl, 
that this note of 500. and the 1097. ſhould be taken as part 
of the aſſets of the huſband, but gave the defendant {rton 


allowance for what ſuins he had advanced to the wife in her 


huſband's life-time, in diſcharge of ſo much of the principal 
fums 


2656, 
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ſums of five hundred and one hundred pounds; and 
it not ap earing that he had made any advantage e this mo- 
ney, they would not decree him to account tor the intereit. 


Downes v. Mooreman, s contra. Feb. 11. 


BEL by the rector of Bonchurch in the Je of Wight in the 
county of Southampton, for the great and ſma} tithe of a 
farm, called Luceam Farm, in the de endam's poſſeſſion. 

The defendant inſiſts that Lvecumb alias Luccomb farm ſor- 
merly belonged to the abby of 2rarre, that the abbot of 
Q. arrer was ſeiſed in fee of the manor and farm ot, &c, and 
all the tithes renewing thereon, as of a portion of tithes in groſs ; 
that this abby, by ſurrender, and bs the fte. 27 Hen. 8. came 
to the crown ; that after king Hen 3's d-mile the ame deſcen- 
ded ro king Edward the ſixth, who in the ſoverth vear of his 
reign, by his letters patert, gramed Moncorium Ve Loveromb ac 
Grangiam, Cc. ac omnes & mnimodas decinas, c. in diflo ma- 
nerio de L,ovecomb, ec. ParceP Reventiiniim didm Abbatie de 
Quarrer dudiim exiſten', to Cotton and others, and it derives the 
title down to Knight, to whom the defendant was leflee for 
twenty-one years. And in his anſwer he ſet forth the clauſe 
in the flat. 23% Hen. 8. That ali perſons &c. who thould 
have, by any letters patents, lands, Cc. tithes, c. belong- 
ing to any monaltery, Ec. difſ-Ived by that flatute, ſhould 
hold the ſame, in like form, manner, and condition, as the 
abbots, fc. held the ſame. and might hive held the ſame, 
if the ſaid abbies had not been ſuppreſſed. This cauſe was 
heard Feb. 11, 1724, and the def-ndant carried his proof 
down from the year 1289, in a regu ar method, to the hands 
of the defendant's leſſor, the Kuizhis, Bm n-ta, all the writ- 
ten evidence produced mentioned the tithe only 4 omnes vet! 
omnimodas decimas, &fc.” but in none cf the inſtruments was 
mentioned made of a portion of tithes, upon which he p'ain- 
tiff founded his objection, that no title appeared in the de- 
fendant ; portio decimarum being a thing diitint from 1iihes 
in the general acceptation. + 

But the proof being ſo clear, per totam curiam, the plain- 
tiff's bill was diſmifſed, and the party had a decree on his 
croſs bill to enjoy his tithes purſuant to his grants, Oc. 

Nota, A copy of an agreement between the abbot of 
Quarrer and the monks of Iyra was produced in evidence; 
to which it was objected for the plain iff, that by the rules of 
evidence it could not be read, being neither a record nor a 
publick thing: But the defendant produced a copy ef the 
ſtatute of Oxon, that no book, c. ſhould go out of the Bod- 
le. an library; and the court gave leave to read this copy of 


4 Nita, There were never any tithes in kind paid. 
agreement. 
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agreement in evidence, though they admitted it not to bc 
within the general rules of evidence, but upon the very par- 
ticular circumſtances of this caſe. 


Rickſon qui tam v. Sandford. Feb. 17. 


NFORMATION of ſeiſure of a parcel of wines; the de- 
tendant gave in evidence that he bought them of Hoyt, 
and Boys bought them at the cuſtom-houſe in Portſmouth, 
being condemned wines. 
The Attorney General objedted at the trial, that the con- 
demnation ſhould have been pleaded, or at leaſt they ſhould 
have produced the condemnation : But per Lord Chict Baron 


Eyre, the defendant now is a third perſon, and bought the 


wines of Boys, and it would be hard to put him to ſhew, 
much more ſo to plead the condemnation, whatever might 
have been done in caſe Boy: (had been the defendant) who 


was the firſt purchaſor after the condemnation ; and there- 


fore he thought it ought to be left to the jury, and fo it ac- 
cordingly was, and they gave u verdict tor the defendant. 
( But the point of pleading was reſerved for the judgment of 
the court. Vie the Exchequer rules) 


Jones v. Barrett, Feb. 22, 1724. 
„ by the vicar of I: Dean in the county of Suſſex 


againſt the defendant, who was ſequeſtrator, for an ac- 
count of the profits received during the vacation: It was 
objected for the defendant, that the biſhop ought to have 
been made a party, fince the ſequeitrator 1s accountable to 
him for what he receives by the tat. 28%, Hen. 8. The 
court ſeemed to think the biſhop thonld have been a party; 
but by conſent this cauſe was preferred to the biſhop of the 
dioceſe. Nota, It was ſaid a lequellrator could not bring a 
bill alone for tithes . 


Bibye v. Huxley. Eodem Die. 


N a bill for tithes of wood by the rector of Hi mted in the 

county of Bedford ; the queſtion was, whether beeca was 
eſteemed timber in this county, which went to an iſſue to 
try. Vide the caſes cited, Plow. Com. 470. 2 Inf. Com. 
ſur le Stat. 45 Ed. 3. Slat. 35 len. 8. Cro. Jac. 100. 
Moor 9o8. 2 Cro. 199. 1 e. Abr. 640. „. 5. 1 Jil. 
53. 3 Com. Dig. 95. 5 Bac. Abr. 58, 59. 3 Burr 
1310, 


+ Trin, 1692. Berwick v. Svanten, ſo it was reſolved, beceufe he i. 
2 bailiff, and accountable to the biſhop, and has no intereR, 17 
4 
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The Attorney General at the Relation of Waters 
v. Vincent. Feb. 25, 1724. 


2 LISH Inform ion to diſcover copyhold lands, and 
ail) why timber had blen cu, down, and what walte 
commilted E. 

* the defendant demurs, becauſe there is a forfeiture of the 
place waned, and treble damages, and vet the Attorney 
General has not waived forſeitures; per curiam the demurrer 
Was allowed, and this differs from the caſe f a tithe bill, 
whic red ind.ed formerly to be with a waiver of penalies, 
but has of Imre been, diicortii ned, becauſe the bid prays only 
the ſingle value of the cities. 

* 
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Greaves v. D' Acaſira. April 17, 1725. 


Y'ACASTRO, who was tenant to leber, was cutlawed 

at the ſair of the plaintiff Greaves, and his goods and 

money vere ſcied by the proceſs on the outlawry, but (ill 
remained in the ſheriff's hands. 

J was now moved upon the Nat. 8 Arne, cap. 14. on 
behalf ef the landlord Weller, that he might be ſatisfied one 
year's rent in arrear out of the money in the ſheriff's hands. 

And the court thought it ought to be granted, becauſe a 
capias utlagatum at the ſuit of che party, is to be conſidered 
only as a private execution, and is only auxiliary to the party 
and ordered the ſheriff to ſhew cauſe. 

On the frit of Fune 1725, this order was made abſolute, 
Baron Price only then in court; but ou the gth of Fune 1725, 
it was ſtirred again beſore “ Lord Chief Baron Gilbert, Price 
and Page, when the order was made abſolute per tolam cur. am. 
But vis. ante Pl. 3. OY 
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Wilſon & al' v. Philips. April 22, 1725. 


Freeman of London makes a will of his whole eitate, and 
now the plaintiffs, who were his children, come to 
have the legacies deviſed to them by the will, and alſo their 
ſhares of the cultowaiy part; and a debate ariſing whether 
the plain: iffs ought not to make their election either to have 
one or the other, Baron Gilbert inf rined the court thai thi- 
point had come before the Lords Commiſſioners in the court 
of chancery the day before, and that Commiſſioner Fety/ laid 
this down as a rule obſerved in equity, that if a freeman ot 
London deviſes more than this teſtamentary part, his children 
who claim legacies by virtue of ſuch w1 |, ſhall beintitled toboth 
the legacics and the cullomary thare ; but where he takes up- 
on him to deviſe his whole eltate, there they ſhall make their 
election to take either one or the otherF. 


2 Vezcy. 592 1 Atk. coz 2 Atk 644. 


Lord Digby v. Meech, Seymour & Templeman. 
April 26. 


ILL. brought to eſtabliſh the plaintiff's right to the ma 
nor, c. of Sherborn Caſtleton in the county of Dorſet 

and liberties and hundred of Sherborn, to green wax fees, fines, 
amerciaments, poſt-fines, and fines ſet at the afſizes upon the 
inhabitants within the liberty, and alſo poundage “ fees on ex- 
ecutions, and Retorna brevium, Wc. by virtue of a grant 149 
Fac. i. The bill was brought againſt three ſucceeding Yhe- 


riffs of the county, and Templeman, who had been the under. 


ſheriff ſor three or four years, and as to him to have an ac- 
count of what poundage fees, Oc. he had received within the 
liberty: The title ſet forth by the plaintiff was, that King 
James the firſt granted to Sir Jobn Digby. (after | arl of N 
tol) from him they deſcended to George, from him to Jin 
Earl of Briſlol, and on his death veſted in the now 1arntf. 

It was objected at the heating, that here was not a ſufficient 
title ſet forth, it not appearing or the premiſes veſted in the 
plaintiff, whether by deſcent, ſettlement, or how. 

And per totam curiam, Lord Clief Baron Eyre, Price and 
Page, the bill ought to be diſmiſſed for that reaſon, the bill 
being to eſtabliſh a right, as well as for an account. And 
upon this the cauſe went off, but the plaintiff had liberty to 
amend his bill. 

Mullins v. Symmons. 


ILL to ſet aſide an award, as being unduly obtained : 
Now upon motion for an injunction upon the merits, the 
antwer of the arbitrators (detendants) was admitted, by 
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1 ; Vern. 135 Lord Chief Baron Eyre and Baron Price, to be read againſt 

| the other defendant, who was party to the award, and for 
whoi2 benefit it was. Na, all the defendants joined | in their 
artt and ſecond anſwers to their original bilj, but the arbitra- 
4k tors ſevered in their anſwers to the mended bill. Baron 
| x P. 199 Page tolis viribus contra, and “ thought it a dangerous prece- 
| dent; ſor a man mizcht add a ſham defendant, and by his 
14 anſwer, at any time, obtain an injunction, and it was never 
done betore, and iv admitted. 
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Muy 27, 1725, Lord Chief Baron Zyre appointed Lord Chief 
Juſtice of the Common Pleas. 
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| 5 Term. S. Trinitatis, 
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jk Juni 19, 1725, Sir Jeffery Gilbert Knight, one 


of the Barons, appointed Lord Chiet Baron, 
and Bernard Hale Lſquire appointed a Baron of 
the Exchequer. 
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Egerton CP v. Slill. June 7, 1725. 


2755 
- | : ter offering: TF'Þ was d=creed per curiam in this cauſe, firſt, that the plain- 
vue of common Lit ſhowd have Faller offerings, as due af common right, 
* 23 TE although he den; inded them às due by cuſtom, 
| F eee Secondly, That where there ure above ten calves, lambs, 
| above ten labs Pigs, Zo, the tithe of the odd number above ten ſhall be paid 
. not to be according to the value, and not be carried over to the next 
carried 0 do year, 
'he next year. 
| 256. - Edward Blactet v. Docter Tiuney. June 10, 
17 7 25. 
Modus payable [LL to eſtabliſn a modus for four-pence per ſcore of ſheep 
a ls in eu of the tithe of lamb and wool payable, or which 
[ 25th of April is ought to be paid on or about the 25th day of April yearly. 
uncertain and * It was objeRed at the heari ing to the uncertainty of the 
ag the time of pay ment; and the court allowed the objection, but 
* P. 199 gave the plaintiff liberty to amend, upon paying the coſts of 
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At the Sittings at Weſtminſter, Junii 149. 
The Altorney General v. Sir John Ekucll. 


Scire facias was bre ught in the name of the Attc rney 
A General againſt Sir hn Elwell, ſetting forth U at (here 
had an extent iſſued againſt Sir Matthew Aired and un 
inquiſition was taken theres: n, which ſound S1 7 I 
indebted to Sir Matthew & revood by two promiu- ry nctes, 
one for one hundred and fitty pounds, and the other for one 
hundred pounds, and prays that the deſendau ff uld fhew 
cauſe why the crown thou d not have execution for this debt. 

The defendant pleads, that he was not :ndelred by rhofſe 
notes, or either of them die in zu jfitionis ; the true) Gene— 
ral proved (only) Sir Fobn's hand to the nates: the de- 
ten-lant gave in evidence that Air unnd. b+{ re he failed. 
brought an action on theſe notes, and obtained judgment by 
nil dicit, and that a writ of 3 inquiry of damages iſſued, aud 
was executed, and thereupon a final judgment was had; and 
therefore that he could not be indebted on thoſe notes, be- 
caule they were merged in the judgment, according to Hig- 
gins's cale. 

But it appeared, that although the interlocutory judgment 
was centered before the inquiſition was taken upon the ex:ent, 
yet the writ of inquiry and * final judgment were not exccuted 
and obtained, until a long while afterwards ; for the inquiſt- 
tion on the extent was upon the 28th of Novmler 5® Geo. 
the interlocutory judgment was before, but ihe writ was not 
exccuted until the 7th of February 59 Ceo. 

And thereupon the Lord Chief Baron C Het, who tried 
the cauſe immediately directed the jury to find, as they cid, 
for the crown. 

Weta, firlt, by this plea it appears, that debts are not 
bound till the 7/e of the inquiſition 3 ; 2dly, that notes f hand 
are not merged by an interlocutory Judyment, the debt wt 
being aſcertained before the writ of inquiry returned, and fi- 
zal judgment entered thereon. / 


Rogers v. Linton. Junii 16, 1725. 


ILL for an account of Ch. Royers's perſemal citate, who 
was a freeman of Landen, and having had three wives, 
aud iſſue by the tirlt wife two children; by the ſecond, one; 
and by the third, tour; deviſed one third to his wite, and 
cue third to all his children, and the other third to the chil 
drcu by the laſt wife. 
Theſe laſt were p laintiſſs, and demand the ſhare Ce viſed t 
all the children, al! edging that the cluldren by te tuo dar- 


mer wives were frevided for, in ts teltator's life time. 
1 . 


257. 


In an act ion up- 
on a pr. miſſory 
notc it erlocu- 
tory juaꝶ ment 

does not merge 
the note. 


P. 200 


Debts are nes 
bound ti 1 ike 
reſt» of the w- 
quilition, 


278. 


Who muſt be 
purties to the 
Piel. 

Cauſe permitted 
to he heard 

uit hot a ne» 
erſlry F. tu. 
2 3:9 Ab. 168. 
2 Atk. 3510. 


* P. 203 


- © 
- * 
4 


txtutes of bank 
rupt do not 
hz nd the crown. 


Fi. 203 


De Term. S. Trinitatis, 1728. 


Ch, the ſon by the ſecor { wife was named a party, but ue- 
ver an we. ed, ir was ſerved with procels. 

* The plaint[T; moved the court that they might hear the 
cauſe without Charles, V being beyond ſea, and if it appear- 
ed he hai any right, he migh: come before the deputy on the 
account ; and though no precedent was produced to ſuch an 
allowance before, the court, viz. Lord Chief Baron Gert 


and Price, contra' Page, gave liberty to hear the cauſe with- 
court Cha: lee, 


*DE 
Term. 8. Michaclis, 


1725. 


Rex v. Pixley. Nov. 16, 1726. 


N 1715, Ball was made one of the clerks to Mr. Paunce- 

fort the treaſurer of the excile, and he and Pixicy entered 
into a bond of two thouſand pounds penalty to the crown, 
with condition that Ball ſhould duly account with Pauncefort 
for what moneys, Oc. 

Pixley in May 1721, became a bankrupt, and ſurrendered 
jumſelf, and complicd in every reſpect with the ſtat. 5 Gee. 
and had a certificate, which was confirmed, and he was actu- 
ally diſcharged. 

Laſt vacation a capros was tahen out upon this bond againſt 
lim, and he was arreſted thereon, and in cuſtody of the ſhe- 
riffs of I enden; and this day I moved that Pixley might be 
diſcharged ont of cuſtody by virtue of the ſtat. 55 Geo. and 
another ſtat 69. Geo, and alſo upon producing a copy of the 
certificate confirmed as the ſtatute directs ut fer curiam, 
the ſlatutes of bankrupt do not bind the crown, and therefore 
we cannot diſcharge him; “ and it was ruled ſo, not only in 
caſe of an extent, hut even of an ex/ent in nid; in Which laſt 
caſe the court refuſed to relieve, 

Nota, It was vbjeRted, that 2 /cire ſucias ſhould : have iſſued 
firſt upon this bond, being fr performance of covenants ; 
but it was ſaid to be every dav's practice, that a cazas iſſues 
immediately where oath ie firſt znade of the debt, as was done 
in this cafe. 
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Herman v. immins. Nov 20, 1725. 


XCEPTIONS wers wed tc two anſwers to the ori- 
ginal bil, and then whe plaintiff amended his bill (as he 
m ann do without coſts) the defendant put in un anſwer to 
the amended bill, and the plaintiff ſet down the exceptions 
(wich ſome little additions] to that anſwer, and they were 
allowed; and the queſtion was, whether the defendant thould 
pay nine pounds colts, as upon a third intufhicien. anſwer, or 
only three pounds, as upon a firſt inſuſticient anſwer, to the 
amended bill And fer cumam, the detzndant was ordercd to 
pay nine pounds. 


Spong qui tam v. Faſling. 


NFORMATION for importing brandy in catks under fer- 
1 ty gallons; upon the tria! the defendant produced the 
matter of the veflel, as a witneſs, but it was objected by the 
Attorney general, that the matter was liable to a penalty of 
one hundred pounds ſor breaking bulk, by the tat. 149. 
Car. 2. and therefore concerned in the queſtion; of which 
opiuion was the Chief Baron, but he reſerved this point tor 
the opinion of the court. And now per totam curiam, the 
maſler ought nct to be admitted as a witneſs, though no in- 
formation was filed againlt * him; and ſeemed to mak: no 
difference where it was, or was not filed, though many in- 
ſtances were mentioned on this diſtintion before. Cited for. 
the defendant, Williams qui tam v. IVard, 1702, tor importing 
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in unſizeable caſks; Knapp v. Walſh, 740, on the act of na- 


vigation; Leſley qui tam v. Grey, 9. Geo. tobacco; Jenkins 
gui tam v. Larwood, on the act of navigation. 


Talbot v. Whitfield, Nov. 25, 1725. 


A MAN by his will deviſes a ſum of money in truii, that 
I the ſame ſhould be laid out in a purchaſe of lands by his 
truſtee; which lands {hovld be to the uſe of the mother for 
life, remainder to ber firſt and other ſons in tail, remainder 
to A. in fee: the mot ner died; the ſon, who by the will was 
to be tenant in tail, preferred his bill, letting ſorth this caſe, 
and that the truſtee had not laid out the money, anc prayed 
that it might be paid to him, being more advantageous to 
him in his way of bu{ineſs than lands, and likewiſe to fave ex- 
ence; for if it was laid out in land, the plaintiff now being of 
age, could ſuſfer a recovery, and thereby bar the remainder 
man, and ſell the land: tue defendant truſtee in his antwer 
agreed to this prayer, But nora, the remainder man was not 
| [ 3 mad 
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made a party, and therefore it was objected, that the plain- 
til might die before he uffered a recovery; and it would be 
wrong in à court of equity co deprive the remainder man of 
this chance without being heard. Lord Chiet Baron Gilbert 
and Page thought they might decree in this caſe, as there was 
no infant concerned : but Price and Hale totis viribus of another 
opinion; 1o the court being divided, the bill was diſmiſſed by 
conleat. 
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Sir Clcave More v. Ellis Freeman a'. 
Jan, 26, 1725-0. 


IR Cleave More having married the daughter of Mr. Ed- 
monds of Hertfordſhire, after ſome years cohabitation la- 
dy More eloped, and lrved in a ſcandalous manner with ſeve- 
ral perions, as appeared by proof: this marriage proving ſo 
untortunate, Mr. Edmonds, by his will in 1696, deviſed 
(among other things) fix thouſand pounds to three truſtees, 
in trult that the ſaid truſtees, Sc. ſhould pay both the prin- 
cipal and intereſt to ſach perſon or perſons as Lady More 
ſhould, by deed in writing ſuhſcribed by two or more witnefles, 
appoint ; and Sir Cleave, or any aftertaken huſband, not to 
interme-|dle therewith, nor the ſame to be ſubject to the debts 
of Sir Clerve, or ſuch after-taken huſband. 
after this, Lady More continued to live in the ſcandalous 
manner the had done, and Sir Cl-ave, on the 10th day of Au- 
vuſl 1716, met with her in a coach, and took poſſeſſion of 
her; and on the next“ day there was an agreement executed 
by Sie Cleave and his lady, the ſubſtance of which (Articles) 
was, that in conſideration Sir Cave would permit her to live 
ſeparate from him, ſhe would ſettle upon him for his life two 
hundred pounds per annum, and alſo pay him the ſum of one 
thouſand pounds out of her ſeparate eſtate, the firſt quarter- 
ly payment to commence three months after; and the articles 
being reduced into writing were ſubſcribed by Lady Mer: 
and Sir Cleave, and witneſſed by ſour perſons ; they met after- 
Wards at the Middle Temple hall on the 10th of November ſol- 
ding, the day of the firſt payment, and on the 24th of 
Nome -y 
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November the ſaid agre2ment was ratifiei by indorſement on 
the articles, and ſub:crit-d and wieneſſæd as before | 

The morning of the day of meeting, at the Temple hall, 
Lady More made her will, aud deviſed ſeveral ſpecific Jegacies 
to Mr. Ellis, who ihe ao made executor and reſiduary le- 

atee. 

There having been bill before by Lady More againſt Sir 
Cleave, to ſet ald. lie articles, or that he ſhould make his 
election to take three hundred pounds per annum, or according 
to the articles, and a croſs bill by Sir Cave againit Lady 
Pore and her truſtees, to carry thoſe articles into execution, 
(winch cauſes were he ird, and the court then equally divided, 
and ſo went to the Chancellor of the Exchequer, who rcter- 
red them to the judges again) but heſore they were heard again 
Lady More died. 

And now upon revival of all the proceedings in both cauſes 
againſt Mr. Ellis, as executor of Lady More, per opin.onem 
totius Curie, theſe articles were deemed a good execution of 
the power under the Will of Mr. Edmonds, and that Sir Cleave 
could not * be excluded by the Negative words; Þ and, :dly, 
that though the trultees were not parties to the articles, yet 
in equity it was good to bind her, it not being a direct ant 
2 of an Intereſt, but an appointment purſuant to a pow- 

: but a point ariſing, whether theſe articles were obtained 


by dures; that was ſent to an Iſſue to try. 


Mola, Mr. Lis was a witneſs to the force in the former 
cauſes ; but it was now objected, that he being become the 
party interelled by the ad of Lady ore herſeif, ſwore now 
to ſupport a preſent intereſt; and beſides, his examination in 
the former cauſe was after the orh of Nevemvrr 1716, the 
day he made the will, whereby he was made executor and re- 
ſiduary legatee; and ſor theſe reaſous, though he might have 


been a good witneſs i in the former caulcs, his depoſition was 


now rejected. 

No, Aſter a trial 0; the iſſue, which laſted nine hours, 
there was a verdict, that the articles were fairly obtained 
without dureſs. 

Upon the equity reſerved there was a decree ſor Sir C/eave, 
from which Mr. Ellis arp2aled to the Route of Lords; but 
the decree was aſlirmesd with ſorty pounds colts, 


Reawves v. Drticr., Jan. 29, 1725. 


Ils vas an action of treſpaſs Qrare Domum & Her- 
N reum frigit; & Bona & Catalla, Sc. cepit & detinuit Y 


itchell Fid' v. Mitchell, i- th and ISch of July 1712, in Sac, 
where there was a gift by the huſhand to the witc veithout the interve a- 
tion of truſtees, it was held good in equity, 
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* P. 208 deprivovit Quer de uſu Horrei & * Domus & Donorum, Oc, 
8 Verdict tor the plaintiff and two pence damages. 

This caſe was argued in Michaelmas Term, 1724, by Mr, 
Owen (or the plaintiff, and Mr. P. Ward for the defendant, 
aud the ſingle queſtion was, whether the plaintiff ſhould have 
more colts than damages. 

Lord Chief Baron Eyre thought that the plaintiff was 
int icled to full coſts; Price, Page and Gillert Barons doubted ; 
ſo it was adjourned to be further conſidered. | 

And after time taken, Gilbert being now Lord Chief Baron, 
gave the opinion of the whole court this day, and went over 
all the ſtatutes relating to coſts, as the ſtatutes of Glouceſter, 
Elia. 21 Jac. 1. 16 Car. 2. and upon comparing and conſi- 
dering them, founded his opinion on this diſtinction, which 
the court agreed to, viz. Where an action of treſpaſs is 
brought Qvare clauſum fregit, and there is any thing laid by 
way of aggravation of damages , there can be no more 
colts than damages, though the freehold might come in queſ- 
tion, unleſs the Judge certifies : but if there are ſeparate and 
diſtin counts, and intire damages are given, there the plain- 
tiff thall have his full coſts, even without a Certificate. If 
a plaintiff in treſpaſs counts of a clauſum fregit, and in another 
count de bonis aſportatis, if the defendant is found not guilty 
as to the laſt count, and guilty as to the Clauſum fregit, then 
the plaintiff ſhall have no more coſts than damages. 


* p. 200 * The Caſe of Fiſher & al" Leſſces of the Dean and 
85. Chapter of Chriſt Church in Oxford. Feb. 3, 
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uin decided: but the court gave judgment on the words of the 
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286. The Attorney General v. Randall. 
Feb. 4, 1725. : 

Information | 8 hw an information for running of goods a Capias ii- 
Rom 3 ke ſued as the firſt proceſs, purſuant to the Stat. 8 Gee. 
ed. inthe c. 8. by virtue of which the defendant was taken and put 


book in the of- in priſon, It was now moved to ſuperſede this proceſs, be- 
fice, before a 


capias iſſue up- * As in the preſent caſe, 
on it. 
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cauſe althonoh the information was filed, yet it was not en- 
tered in the book + (to that the party might have notice) pur- 
ſuani to the rules in 1687 and 700; and it was alſo ſaid, 
that the information was only the commencement, Sc. Cro. 
Elis. 261. Rex v Harris, and it would be inconvenient to the 
ſubject not to have notice by the book. To which it was an- 
ſwered and reſolved per totam curiam, That to prevent the in- 
convenience, c the Baron never ſigns a “ warrant for a 
Capias withau an affidavit; andas to the Stat. 18? Zh, 
there is a provilo in that act, fo that this caſe is not within that 
matute: and er Lord Chief Baron Gi/ber: and Baron Page 
(only in court) the motion was denied. 


Mills v. Etheridge, Feb. 3, 1725. 


ILL by the lefſee of Matthew Hauer CV (ſetting forth 

his leaſe dated Feb. 4, 1723.) for the tithes, Cc. for 
1724 and 1725, in the pariſh of Simp/en in the county of 
Buckingham. 

The defendant, as to the diſcovery of the quantity of 
lands he held, and what tithes he had in thoſe years, and al- 
ſo as to the account, pieads, that it appears by the plaintiff's 
bill that his leaſe was dated Feb. 4, 1723; then pleads the 
Stat. 13* Fl.. cap. 20. touching leaſes of benetices, and other 
eceleſiuſtical livings with cure, and avers, that Matthew Hawes 
C!' the leffor, was abſent {rom his benefice eighty days and 
more in one year ſince the leaſe, and before the filing of the 
bill, viz. in 1724, that the church of Simpſon is not impro- 
priate, and that it is a henefice or eccleſiaſticai promotion 
with cure, and theretore by ſuch non-retidence, and by vir- 
tue of the ſaid act, the leaſe was abſolutely void. 

Now upon arguing this plea (which was drawn by myſelt) 
Baron Price was for over-ruling the plea, becauſe it covered 
the diſcovery, which, according to the uſage of the court, 
a plaintift was intitled to, whatever exemption or diſcharge 
a defendant might have. (And at the time of drawing the 
plca I was of that opinion, and ſo informed my client ;) but 
the Lord Chief Baron, Page and Hale were of opinion “ that 
the plea was good, extending even to diſcovery, becauſe it 
amounted to an ablolnte incapacity in the plaintiff, which 
differed from the caſes where the plaintiff was intitled of 
common right; and there is no neceſſity to aver that the ab- 


+ 2 Order, June 26, 1700, that no proceſs go out upon information 
Until it bc entered in the information book, and be filed. 
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Plea of non-re- 
ſidence to a bil} 
for tithes by 1-1- 
ſee of a rectory 
allowed. 


Noy 116. 
Cro. El. 106. 
Cowp. 266. 


Pro Ou. 
8 

1 Bulft. ere, 
N. the Ch. Ba- 
ron denied this 
to be law. 

Lib. 6, Buller 
& Goodall. 

Pro def. 

Yelv. 196. 
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Fraudulent im- 
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De Term. S. Hilarii, 1725. 


ſence was voluntary, (ivr if it was othie wile, it lay upon the 
plaintiſſ to thew jt) or to aver that the abſence was eighty 
days together; ſo the plea was allowed f. 


Geale CP v. Nyntour. Feb. 11, 1725. 


"LL fen tithes as vicar of Bifbop's Lyddiat in the county 

3omerſct, ſets forth a former bil! in this court in 717, 

au 1 decree in 1718, for .hete tithes, atter iſſue (to try mo- 
dus's and verdi for the piaintiff. ) 

The defendant pleads that in Tr nity Term, 1721, he 

preferred his bill in the conrt of chancery to eſtabliſn the mo- 

Gns's, Sc. tha ifſuc. were ditected and found or the mo- 


dus, and decreed thereupon to be effatliſh..., and pleads 


the tame verdict and decree in þ» + cf the plaintitts now de- 
man; and the plea was ailluwcd per 199m curiam. 


At the Sittings after IIil. Term, 25. 
Ancnymous. 


PON the trial of an information for importing cocoa 
nuts from Hell and, not being the place cf their growth, 

Oc. contrary to the act of navigation, it appeared that the 
oods were only huſks and ſhells, and ſome little of the nut 
mixed with them, which they did in Z/7olland, ſeparating the 
huiks from the nut by putting them over the fire; and this 
the deſendant pretended was a manuſaquring of the cocoa 
nuts, and ſo excepted ont of the act, and that this was uſed 
only in water, which the French refugees drank. But fer 
Lord Chief Baron Gilbert, this is a plain fraud, and no mia» 


nufacturing. 


4 Nate The ſame plea came on inter Duilter & Lowndes and Duilter Er 
Ma ſcuden May 20, 17526, and then was allowed per totzm curiam, Baron 
Price being now of the ſam opinion ix omnibus. And in the caſe of Bo- 
l-nhar v. Bentficlt, Nov. 15, 1926; but nota, no counſel appeared for the 
plaintiff, and ſo upon the authority of theſe caſes the plea was allowed. 

December TE, 1726. pl-a to a bill for tithes from Michaelmas 1723, to 
Mi rim, 152.4, that the rector was abſent cighty days, wiz, in 192.4, 
which wm. whe he after the time wherein the tithes were demanded in the 
Ne: and fr this reaſon it was over-ruied. 

Zane, if this a good plca, if rector and leflee join, for by non-reſi- 


fence bf re eee he on'y forſeits his leaſc and rent, not his tithes, 


Eh-1 229 FP er v. Fea lex. 
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P. 213. 
7 D E 
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Marſton v. Cleypole & a. May 11, 1726. 3 


Bix. by a lay impropriator ſor tithes for about twenty- Limitations, 
four years. the Stat. not 
The defendant, as to ſuch part of the bil! as prays diſcoxe- 1 
ry and relief ſor any time belore within tix years next be— OO OP Wn 
tore the filing the bil! cr ſerving the Cubpenn, ple ds the ſta- 
tute of limitations, and that he did not promiſe to make any 
ſatisſaction tor any tithes before the ſaid fix years 
This plea was now argued, and over-ruled por totam curiam ; 
ſor the defendant, as to the tithes, is in che nature of a re- 
ever or bailiff for the piaintift, in which caſe the ſtatute of 
limitations does not operate. 
Cited for the plaintiff, Cro. Car. 513 1 Saund, 38. 2 Saund, 
TVebber v. Tyrrell. 


Cited {cr the deſendant, Cre. Cer, 115. Heiliy 111. 


Henſon v. Fielding. P. 214. 
291. 
ILL by a lay impropriator ſor tithes within the parih Fxemption, as 
B and boundaries of Siltcn and Daurnacle in the county of being parcel of 
I arwich. the pollevions 

The defendant, as tc the manor of Barna:l- ts his an 2 " 2 . 
ee eee et. e e Jeruſalem. 
Ter inßiſts. that the manor was part of the poſſeſnons of the Rep. Eq. 225. 
priors oi Saint 7 rf Forujalem, whoſe poiſeſſions were ex- 
-Tpt. from payment ot tithes. guamdia propriis manibus, Er. 
tunen fers forth the tat, 319 len. 8 with the clauſe of diſ- 
charge, and ali, the Stat. 320 len 8. whereby theſe priories. 
with ail priviicors, & c. were veſted in the crown; and that no 
tithes in kind had been paid for this manor. 

Upon the debate of this exemption were cited ſor the plain - 
tiff, J. . 2. 47. a. Cro. Zac. 57. Blnore 913. Degge 346. 
For the defendant, Dyer 277. h. Aridym. 32. Latch gy. Sir 
1. Tanes 18 . Ray. 225. Daniel Vicar of Lengo in Com Hlertf” 
v. Sir 7 Gorver, {ri 1087. 

The Court 'eemed all ot opinion, that it was a goed diſ- 
charge; but the plaintiff, aſter, failed in making out his title, 
and the bil, vpon Hat, was diimiſſed. 
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Philips & Bury. 
» 4 Mod. 106. 

| 5. C. 
| Stat, 43. Eliz. 
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Duke's Cha. 
TIſ-s 15 7. 
Skin. 13, 474. 
Comberb. 168. 


De Term. Paſchæ, 1726. 


* The Attorney General at the Relation of Saint John's 
College in Cambridge v. The Town of Shrews- 


bury. 


ING Fdward the ſixth by letters patent erects a free- 
ſchool in Shrewſbury, and gives the bailiffs and burgeſſes 
power aominondi & appundtuundi a ichool-malter, and of mak- 
ing laws concernen” & tangen” Urdinem, Gubernationem & Direc- 
ticnem Pedagogi, with the advice of the bithop of Litchfield 
and Coveniry, and alſo for the preſervation of the Revenue, 


Oc. 

neen Zlizabeth, Anno 130 Regni, increaſes the revenue of 
the ichool, in confideration wv hereof the barliffs and bur, eſſes 
agree to ſuch ordinances as Mr Aſbiin (then the head maſter) 
ſhould, with the advice of the biſhop, make; who did ac- 
cording ly make ſeveral relating to the diſpoſition ot the reve- 
nues and qualification of the matter. 

Anno 20 Eliz. the builiffs and burgeſſes made by-laws, the 
ſeventh and eighth of which were, “ That upon every va- 
« cancy of a maſter the college thoild elect and nominate a 
proper perſon (qualihed as by 4/b/on's ordinance) to the 
« Bailiffs, who ſhould nominate ſuch perſon :”* but by the 
eighth by-law had power to approve or di.approve. And by 
indenture 20% Eig. between the bailiffs and burgeſſes and the 
Eifhop of Litchfield and the college, they covenant to perform 
the ſaid by-laws, and enter into bond of one thouſand pr unds 
for that purpoſe; and this method of election had been ob- 

erved for one hundred and fiftty-two years, without auy in- 
terruption *till lately. 

* And now upon an information by the Attorney General 
at the relation of the college of Saint John, to compel the 
town to nominate according to the by-laws and uſage. 

It was firſt objected by the court, that by the letters patent 
of Fdward the ſixth, he being the founder, is conſequently 
viſitor, and the decree now prayed is interfering with the 
viſitatorial power, and the crown can viſit only under the 
great ſeal. 

But upon the ſecond hearing the court thought there was 
no weight in this, but that the court might proceed to eſta- 
bliſh this as a charity. 

2dly, It was objefted that the power of nominating by the 
letters patent of Edward the ſixth, was veſted in the body > 
a trult or naked authority, and therefore could not be dau- 

rated, 

To which it was anſwered, that this was not a total dele- 
wation of the authority, but only a regulation to prevent con- 
tation, as in the caſe of corporations, Lib. 4. To which it 


was ſaid, that the ſame objections might be made as to this ; 
aud 


1 


De Term. Paſchæ, 1726. 


and the uſage of two hundred and fi'ty-two years did much 
corroborate this caſe ; ani! of that opinion was the whole 
court, and decreed for the plaintiff. 


*DE 


Term. S. Trinitatis, 
1726. 


Bridges v. Mitchell. June 18. 
K bill ſets forth, that the plaintiff and defendant ma- 


ny years ago were partners as merchants, and that up 
on ſettling accounts between them in 170 , there was due 
upon the balance of that account, from the defendant to the 
plaintiff, one hundred and ninety pounds, and prays a dil- 
covery, an account and ſatisfaction. 

The defendant pleads to ſo much of the bill as iceks an ic- 
count and ſatisfaction, that it appeared upon the plaimitt”s 
own ſhewing, that the pretended balance was due above 
twenty-four years before the filing of the bill, anti chat in “! 
that time he never commenced any ſuit for it; and alfo plead- 
ed the ſtatute of Limitations. | 

And per totam curiam, the plea was allowed on the long 
acquieſcence of the party; and after ſuch a lenpth of time 
without ſuit, it ſhall be preſumed “ the balance was f[atisficd : 
and the court ſeemed to think this was not a merchant's e- 
count within the ſtatute of limitations, thete perfor not deate 
ing as merchants with one annber, bi as one nene tate 
with others; but gave no poſitive opiauon on this jap! ts 
allowed the plea on the other. 
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111 Tias, October 28, 1926, This day Sir Thomas 
$1] Fengelly Knight, took his place of Lord Chief 
F OR of the Court of F xchequer, in the room 

Lord Chief Baron Gilert, who died about 
* 4th of this month. 
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Horvell v. Lord Coningſby. Oct. 28. 
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Decree, he- Defendant after appearance ſtands ont to a ſequeſtration 
1 ther it ſhall be for want of an auer; upon motion the bill was tak- 
| ond niſi, where cn re con fi, and then tet down in the paper of cauſes, tc 


1 he bill is taken ; ) . : 

— cemetary be heard: and vellerday upon the heating the queſlion was, 
. der appearance. whether the decrce ſhould be abſolute, or only nf. Barons 
1 Page and Hale (then only in court) doubted, and deferred 


giving judgment on this point, until the Lord Chief Baron 
came up; and this Gay it was flirred again, when the new 
Lord Chi Baron and Page were of opinion it ſhould be 27 
only, (veſttunter ) ; bu! Baron Hate, upon the precedents pro- 
duced, was clear that it ought to be abſolute. Which (1 
thin k) tcems to be the better opinion; for when a bill is tak- 
F. 220 ea* pro cone alter appearance, it is giving time to a deſen- 
dani lor no purpoſe; lor when he cemes, he can be admitted 


934 . to iay nothing. Bars Pace made a difference ariſing iron: 
1-4: the quick proceſs apaintt a pecr, which is not in the caſe of * 
. common lubject; but the reaton has but little weight (ut vi- 
| * delur). 

f 29g. raits v. Robinſon. Oct. 29, 1726. 


Outawed ger.. , WAS outlawed, and by an inquifition taken thereon it 
1 15 , 56 - * 
e Et * was found, that he was paſſeſled of a term for years 
/6ʒñůUj ß . ̃ ,“. POND eee 
is he Mies he 0 ; er us deccale a Velde, EXPONas Hud, al 
l reit 10 {01d by the term was fd. 

« Yenditioni ex. Now the widuw moved that ſhe might be at liberty to plead 
I: I the vi- to the ing zuiſition, which was oramed; ; although it was ob 
| wo m 8 jectcg in be halt of . the purchaſhr. that he had purchaſed 
Ca is A-: 
hy under the fanction of the court, had ſince brought an ejett- 


taint the pure ge 1 ; O 
Went nic Was deiendead by her, Lal the had brought c 


Haller. 


. e vl. 163. Wit e error, ua bill in chancery relating to this mat- 
ter : 
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ter: but per curiam, though ſhe has been wrong adviſed, we 
will not deprive her of the liberty of pleading now. 


November 7, 1726, Baron Page appointed a 
Judge of the King's Bench. 


VIA. A queſtion aroſe, whether the orney General 


upon 21. „ ie, gut tam, Sc. could withdraw a 


juror. 

Ur or mation in the Attorney Genera''s name only 
it wan 4umitted ha cou'd enter a Non * pre, upun that infor- 
mation, which in effect amounted to withdrawing a juror. 

1 Infl. 39. was mentioned for the detendaut; but to that, 
the Attorney Genoral ſaid, it related only to adfions qui tum 
not to informations; and in thete informations the ttoruey 
General only joined iſſue. Barn Price, Nothin; dt the 
practice of the court can juſtify that, which is only to ſave 
the King's right+. 

November J, 1726, his day Sir Laurence Carter and Sir 
Jobn Comyns came up as third and four: h Barons of the 
court; ſo that at this time the court conlilts ut 
Sir Thomas Pengelly Kat. Lord Chief Baron. 

Sir Bernard Hale Knt. 
Sir Laurence Carter Knt. Barcns. 
Sir Fohn Comyns Knt. 


Rex v. Clarke. Nov. 11, 1720. 


DAUNCEFORT, caſhier of the exciſe, employed Nous 

Clarke as his bill- man to receive money ariting by the re- 
venue of the exciſe, and took a bond from him to account 
and pay what money he ſhoul4 receive of the revenue money, 
and alſo on his own private account. 

In 1724, Clarke was cailed upon to account to the com- 
miſſioners of the exciſe, and being in arrear one thouiand 
eight hundred pounds, he applied to“ Pauncefort, to beip him 
to the money to aniwer the demand; an Paunceourt did, 
by Mr. Ceerges, pay the whole money to the commill.oners, 
and took a bond from Cla- le to him tor that money. lr. 
Pauncefort, after, dies; and Mr. Geerges, one of the execu- 
tors of Mr. Pauncefort, makes an affidavit that be (Clurke 


+ Duere the reſulution in Gravener gui tam v. Line, May 17, 1 80 
And Farewell gui tam v. Norris, when Lechmere Was Attoracy Genora 
Tris. 11. Fac. 1. rt, 5. C. 42. Bede gui l. v. Nrosin D. 
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had not paid the money due to his majeſty, that the ſame was 
unpaid, and in danger of being 4%, and thereupon obtains an 
order for an immediate extent again! Clarke, 

Now this day we moved to diſcharge the order; firſt, be- 
cauſe the aſſidavit upon which it was granted was fallacious, 
for that it only faid he had not paid, S 2dly, that the 
ſame was unpaid, but not faid i the crown ; 3dly, in danger 
of being loit, but not ſaid 7 the crown. And by our affidavit it 
appeared as above, that Georges himſelf had paid the money to 
the crown, that nothing was in arrear to the crown; for, as 
appeared by certificate 22 che exciſe officer, Pauncefort had 
his diſcharge, and all his bonds and ſecurities delivered up; 
and therefore there was nothing ro found this extent upon. 
And laſtly, that any benefit Pauncefort or his executors might 
have by the prerogative proceſs, was waived by taking a pri- 
vate bond for Clarke ſor the payment of the money ; and of 
this opinion was the whole court, and diſcharged the order 
tor an extent. 

But eld bene, upon Mr. Attorney General's requeſt they 


declared it ſhould not he a rule, that a debtor of the crown 


(though the crown debt was ſatisfied) ſhould not have the be- 
rictit of the crown procels to reimburſe himſelf, though it 
could not be granted under thc circumſtances of this caſe. 


* The Attorney General v. Burges. Nov. 29, 1726. 


PON an information by way of Devenerunt for the treble 
value on the Stat. 89 Anne, for goods that came to the 
hands ot the detendant, knowing they had not paid the du- 
ties: it was determined at the trial at the ſittings by Lord 
Ciict Baron Pengelly 4, that if ſeveral perſons were concern- 
cd, cither in partnerſhip or otherwiſe, yet the crown might 
come againit any one of them for the whole penalty, it be- 
ing in nature of a tort, and not a contract, as in caſes of 
tort a ſubject might come upon any one concerned in the 
tort: and it was alto reſolved, that on ſuch an information 
there was no necetſſity that the goods ſhould be proved to come 
actually into his hands, if they came into his power, or into 
the cuſtody of any agent of his, or to any perſon by his di- 
rection. 
+ In the caſe of th: Attorrry Generel v. Carbold, Feb. 13, 17 32+ An 
information of Devencrunt was tried before Lord Chief Baron MRevnolgs, 


who was of the ſame opinion. 
But vet, the King can have but one ſatisſaction. 
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The Attorney Gencral v. Weeks. Dec. 1, 1726. 


PON an information in debt for non-payment of daties, 

it was laid in the information, that the detendint im- 

ported the goods 12“ Geo.---"The plaintiff gave in evidence an 
importation in April 1719. 

In this caſe two objections aroſe, firſt, Whether they could 
be permitted to give evidence of importation * at any time be- 
tore the day laid in the information. 

2dly, whether any perſon can bocharged on ſuch an in- 
formation in debt for the duties, but the actual importer. 

To the firſt objection it was anſwered, and reſolved by the 
Lord Chief Baron, that this might have been made ealy to 
the defendant by application to the court, who would have 
made an order tor confining the evidence to a certain time ; 
and the Chief Baron thought the caſe in Cr9. Ilis. 660. not 
to be law: that the day is not material, and conſtant expe- 
rience had juſtified this practice. 


To the ſecond objection, though upon a Devenerunt, vhich 
is a criminal proſecution, every perſon to whoſe hands the 
goods come may be charged, yet in debt, the perion to be 
charged as importer mult have ſuch an intereſt in the goods, 
as to be liable to pay the duties, and it will not extend to a 
mere agent or ſervant ; but if he is jointly intereſted with a- 
nother, the crown may recover the whole againſt one; as in 
caſe of ſeveral obligors in a bond, the obligee may fue one or 
all, though he can have but one ſatisfa&tion. A ſuctor tor a 
perſon abroad is in this caſe undoubtedly liable, becauſe the 
crown cannot get at the principal; and a factor for a mer- 
chant her: has ſome ſort of intereſt in the goods, and has ſome 
ſhare and allowance for his lactorage, and has à ſpecial pro- 
perty in the goods; he is to take the goods and pay the du- 
ties, and therefore mult be taken to be the importer ; aur in 
cate of 4 mere agent or ſervant. 


* 


* The Attorney General v. Jewers & Balix. 
Der. 2, 1726. 


Coram Lord Chief Baron Pen gelly. 
NFORMATION of debt for the duties: it vas objected 


as to part, V the Trench wines coming ſrom Hand, thut 
they are prohibited and forfeited, and lo no duties are puy- 
able, Simms v. Kennijun, But yer Lord Chief Baron, atter a 
ſeiſure is made the crown cannot make an election, becaule 
the right is attached in the iniormer as to his ſhare; and this 
5 not an abſolute prohibition, bat a prohibi ion 117 mode, as 


* 92 
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in caſe of bran dies had been reſolved ſince the caſe of De- 
qui tam v. Coſper, Mich. 2 Geo. ä 


At the Sittings at Serjeants Inn. 


Rex v. Bowling. 


BOFLING became ſurety with Acock on his obtaining a 
writ of delivery tor a ſhip, and entered into a recogni- 
ſance for that purpoſe, according to the courſe of the court. 
Bowling (atter a ſcire facias on the recognifance againſt him) 
takes out ain extent againſt himſelf to find debts; and upon 
inquiſition it was found, that Harriſon was indebted to Sandys 
in two hundred and twenty pounds for goods ſold and deli- 
vered, and that Sandys had, three days before the extent, by 
deed poll aſſigned this debt to Bowling for a valuable conſide- 
ration; and the inquiſition concluded, that die captionis ingui- 


ſition Harriſon indebilatus exiftit * to Bowling in two hundred 


and twenty pounds; upon that, Bowling, upon making an 
aſhdavit that this debt was really and bona fide due to him, 
obtains an extent againſt Harriſon. 

And this matter coming before the court on the maſter's 
report, wherein it appeared that no evidence was given upon 
the inquilition, that any debt was due from Harriſon to San- 
dys, and that the ſolicitor tor Bowling had only ſworn, that 
the conſideration of the aſſignment from Sandys to Bowling 
was a promiſſory note to the beft of his remembrance I now 
moved that the extent againlt Ha»ri/on might be ſet afide, 
becauſe it appeared that there was no original debt due from 
Harriſon to Bowling, as the rules of the 15 Car. 1. direct; 
upon which reaſon the extent was diſcharged. I alſo object- 
ed, that the intereſt of Bowling by the aflignment from San- 
ds was only an equitable intereſt, and that + debts in equity 
cannot be ſeiſed upon an extent: but in this the court would 
give no opinion. | 


+ Vide Hard, 495, The Atterney General v. Sir Geo, Saxdys, truſts may 
be found by inquifition, 2 Feat. 312. con, L. Hard. 430, 466. 
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De Term. S. Hilarii, 1726. 
* DE 
Term. S. Hilaru, 


1726. 


The Attorney General v. Flower. 


Tried at W:ftminfter before Lord Chief Baron Pengelly, Feb, 
14, 1726. 


| Late RMATION by the Attorney General on the Stat. 8? 
Anne, cap. 7. ſed. 30. for aſſiſting, &c. in unthipping of 
wines, whereby the treble value is forfeited : the defendant 
pleads not guilty. Nota, the information was, that the de- 
fendant tempore exonerationis fuit opitulator vel aliter particeps, 
anglice, otherwiſe concerned in exoneration pred:a, Sc. The 
words of the ſtatute are, “ the perſons who are aſſiſting or other - 
« viſe concerned in the unſhipping, & c, 

Upon the evidence it appeared, that the defendant had been 
preſent and aſſiſting in unſhipping two parcels of wine, but 
that he afterwards went away ; and before he went com- 
manded his ſervant Neve (the witneſs) to ſtay and aſſiſt in get- 
ting other parcels of wine into the cellar, which afterwards 
came in, * and the ſervant Neve did accordingly aſſiſt, &c. 
but the maſter (the defendant) was then at Andover, about 
forty miles diſtant from Pitts Deep in Hampſhire, the place 
where the wine was run. 

Mr. Attorney General inſiſted this was ſufficient evidence 
to bring the defendant within the act as to the two laſt parcels, 
and was within the words“ otherwiſe concerned; or elſe thoſe 
words would amount to no more than the word aſſiſting. 
Bat we for the dcfendant inſiſted, that the act extended _ 
to thoſe who were actually preſent at the very a of unſhip- 
ping, and never intended to puniſh any perſons but thoſe with 
ſo ſevere a Penalty; and the words * otherwiſe concerned” re- 
lated to ſuch who were preſent giving orders and directions, 
but did not actually %%. And the conſtruction contended 
for by the Attorney Genera] would render the ſubſequent 
words, or to xvhoſe hands they ſal! knowingly come, totally uſe- 
ieſs: and of this opinion was the Lord Chief Baron. eſpeci- 
ally as it was laid in the information. And upon the Chict 
Buron's declaring his opinion or/y as it was laid in the inſor- 


mation, vis. tempore exonerationis, Oc. the Attorney General 


agreed the defendant ſhould be acquitted as to the two laſt 
parcels, | 
D- 2 Pier 
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De Term. S. Hilarii, 1726. 
Piper v. Thompſon. Jan. 27, 1726. 
CRE ſaciat upon a recogniſance againſt the bail; the Sci. 


fa. reciting the record was in hac parte, whereas againſt the 
bail it ſhould have been in ca parte, It was moved to amend 
upon theſe authorities, 1 Salk, 51, 52. 1 Noll. Abr. 797. 
Stat. 8* Hen. 6. cap. 15. but was denied per tatam curiam. 2 
Salk. 599. Hil. 39 Anne in B. N. Brewfler v. Wells. 


— — 


*DE 


Term. Paſchæ, 
1727. 


Binſted v. Collins. May 6, 1727. 


IBEL in the ſpiritual court againſt Bin ſſed, churchwar- 
L den (but it did not appear he was /o in the proceedings) 
tor breaking an hole in the church wall, and cutting down 
the boughs of a large yew-trce in the church-yard. Nota, 
there was a decree in the ſpiritual court for twenty-ſix ponnds 
colts, preter feod” monitionis & execution” ejuſclem monitionis. 

Now npon ſhewing cauſe why a prohibition ſhould not go, 
it was inſiſted againſt a prohibition, that this was a matter 
proper for the juriſdiction of the ſpiritual court, and that a 
man may be puniſhed for the ſame fact in different reſpects, 
and cited Salt. 547. 1 Sid. 281. Goldſh. 113. Godb. 259. 
That the parſon had a freehold in the church-yard for the 
benefit of the church. 2 Bt. 279. 1 Ro. Rep. 255 
Noy tog. 

* For the prohibition it was ſaid, that the parſon has the 
right or remedy as well as the frechold, and conſequently 
might have an action; 2 Cro. 367. Bro. trejpajs 210.—That 
it was not too late for a prohibition, even after ſentence, if 
the proceedings are coram nun Judice, Noy 137. Cro, Elis. 
178. Het 94. 

Per curiam, The Ordinary cannot puniſh a ſingle treſpaſs 
committed on the body of the church, which does not hinder 
the ſervice, which is the caſe th: ſtatute of circumſpede agotis 
As ecclejia diſcooperta—extends to, and which is not alledged 
in the libel: the rector, who has the freehold in him has a 
right to bring his action, and thereiore it would be hard to 
ſubje& this man to a double proſecution; and the expenſe 


here (though properly coſts) are in the nature of damages. 
But 


De Term. Paſche, 1727. 


But the plaintiff might, if he thought fit, declare in prohi- 
bition. 


Idle qui tam v. Vanheck. May 16, 1727. 


r RMALEE upon the Stat 12 Car, 2. c. 8. / 4 fo 
a ſhip forteited by bringing over goods from Rotterdam, 
not being the place of their growth. 

Upon the tria! the defence was, that theſe goods were 

brough+ either by the paſſengers, or the mariners, without 
the knowledge or privity of the maſter; and therefre it 
would he hard to ſubject this ſhip to a forſeiture by an act he 
could not help, and much harder upon the defendant, who 
was the owner, that he ſhould loſe the ſhip, and cited the 
ſtat. 27* Ed. cap. 9. 38“. Ed. 3 cap. 8. 
But Lord Chiet Baron Pengelly ſaid, that his (then) pre- 
ſent thoughts were, that Inge in the maſter was not ne- 
ceſſary, for the act is an expreſs prohibition without any limi- 
tation or reſtriction, and the fact proved comes directly with- 
in the deſcription of the act, the forfeiture is upon the goods 
themſelves, and upon the perſon, the intention of the law was 
the ſupport of trade, and therefore we may preſume it was, 
that all perſons ſhould take the utmoſt care that trade ſhould 
be carried on without any fraud. The owner is to take care 
what maſter he employs, the maſter what mariners, and 
what paſſengers he takes in; and being Exerciter Navis, and 
having the entire controul of the ſhip, he may ſearch and ex- 
amine, where, and when he will, and no damage accrues to 
the owner; for he may recover againſt the maſter of the ſhip 
forfeited by his default; and (as he then thought) the maſ- 
ter might, againſt + a pafſenger who created a forfeiture by 
his act: and there is the more reaſon he ſhould ſuffer by this, 
becauſe he has the benefit of the freight of theſe very goods 
which occalioned the forfeiture. The maſter is to report, 
and therefore he is obliged to ſee what he does report. 

There was a cafe cited, Feller qui tam v. Phillips, in an in- 
formation on the ſame ſtatute, Trin. 1722, where it was ſaid 
the then Lord Chief Baron was of the ſame opinion. 

Nota, afterwards it appeared it was not neceſſary to de- 
termine this point, which the Chief Baron would have reſerved 
to the defendant for rhe opinion of the“ court, for the Jury 
ſound the det-n la it had actual knowledge of the goods. 


t ih 3. foros C. F. N. PB. 130 b. If a man committed eſcaper, 
he goaloer halb antwer ty the party, and ſhall have an action againſt the 
priſoner 14); damage 5 a 
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De Term. Faſcbæ, 1127. 


Nota, a new trial was moved for in this cavſe June 11 
1727, and upon the motion all the four Barons were o 
opinion, that notice in the maſter was not neceſſary to create 
a forfeiture upon this act of parliament : though, for a + ſmall 
matter, they thought it would be hard that a ſhip ſhould be 
condemned. 

Cited by Baron Comyns, Maline's Lex Mercatoria, edit. Fac. 
1. Stat. Stap. 27 Ed. 3. cap. 19. By the Chief Baron, 
Molloy 204, 209, io, 11, 12, 23, 24. 1. Sid. 298. Huſey 
v Puſey. 


—— — — 
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Term. S. Trinitatis, 
1727 
Rex v. Bulley & Blommart. June 3, 1727. - 


ENRY BULLEY was indebted in three hundred and 

ninety-five pounds ſeven ſhillings and ſix pence to Blom- 
mart before April 1727, and Blommart was alſo bound with 
him to the crown, to the value of three hundred pounds, in 
conſideration whereof Bulley, by two bills of ſale of the 8th 
and 24ih of April 1727. aſſigned to him ſixty hogſheads of 
tobacco, which was to pay him for the three hundred and 
ninety-five pounds ſeven ſhillings and ſixpence lent by Blom- 
mart ; the remainder to continue in his hands to ſecure him 
againſt the bond wherein he was ſecurity for Bulley. 

Upon the 27th of April an extent iſſued againſt Bulley, 
upon which [by warrant from the ſheriff] the officer broke 
open the door of the cellar where Blommart had lodged forty 
of the hogſheads of tobacco, and ſeiſed them for the crown. 

* Blommart was adviſed to make the belt inquiry he could, 
when the inquiſition would be taken on the extent, and ac- 
cordingly he did, in order to give evidence that theſe to- 
bacco's were not now the property of Bullcy, but, before the 
extent, were conveyed to him for a valuable conſideration ; 
as it appeared by the aftidavits, the ſecondary of the compter 
in Wood ſtreet, and his clerk and other officers, had been 
guilty or great ſhuffling and evaſions, to prevent Blommart 
from knowing the time and place of executing the iuquiſition; 


— 


+ Greeby gui tam v. Palmer, Feb. 13, 1733, Lord Chief Baron Reig» 
nold; put this point upon this diſtinction, whether goods ſo brought were 
part or nol part of the cargo; and therefore if mariners or paſſengers pri - 
vately bring over a ſmall parcel of gods, that is not to be looked upon as 


2 of the cargo, and it would be hard the ſhip ſhould be forfeited for 
852% 
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De Term. S. Trinitatis, 1727. 


and this was not contradicted by any affidavit on the other 
ſide; therefore, upon this fact we moved to ſet aſide the in- 
quiſition ſo irregularly taken, that we might have an oppor- 
tunity to aſſert our property, and not be put to the expence, 
difficulty and hazard of pleading our property, and inſiſted 
on the ſtatutes 34* Ed. 3. c. 13. 36* Ed. 3.c 13. 1 Hen, 
8.c.8.2* & 3? Ed. 6. c. 8. al! which ſtatutes (though they 
related to freeholds and Chattels real) ſhew the care of the 
legiſlature, as to the property of the ſubject, and that inqui- 
ſitions ought to be taken openly, and not privily; and the 
Stat. Ed. 6. implied (at leaſt, that the ſubje had a right to 
have his property found on an inquiſition. And we alſo in- 
ſiſted much on the former of the writ of extent = that the 


| ſheriff was to inquire per Sacramentum, Sc. & omnibus aliis 


vis, mediis & modis, Oc. 

Mr. Attorney General, in anſwer, admitted the facts as 
alledged in the affidavit, but inſiſted that the party had no 
right of being permitted to give evidence in this caſe, but 
ought to reſort to a plea of his property; firſt, becauſe this 
has not been the practice; 2dly, nor uſual to give notice of 
* executing theſe inquilitions, this being only in nature of 
an office; 3div, admittinę it to be irregular, yet that is not a 
ſufficient reaſon to ſet aſide the inquiſition. 

But per totam curiam, the extent and inquiſition ought to 
he ſuperſeded (the return of the extent being out] with liber- 
ty to take a new extent of the ſame date as the firſt; and laid 
great ſtreſs upon the ſtatutes cited, though they related only 
to freeholds and chattels real, and alſo upon the mandatory 
part in the writ of extent; and it is not enough to ſay, it has 
not been the practice, unleſs it can be ſhewn that the practice 
has been to the contrary ; and notice in this caſe cannot be 
given, becauſe every body may be concerned, and therefore 
there is no b dy particularly to give notice to; but if a party 
is there, and offers witneſſes to proxe his property, they ought 
by law to be admitted; otherwiſe the difficulty would be very 
great upon the ſubject; for, firſt, before a plea he muſt give 
ſezurity; 2dly, he can have no remedy by action againſt the 
ſheriff [ hecante the inquiſition has found the goods to be 
Bulley's, which won'd ſkreen him againſt B/ommart] ot other 
perſon, or any other way; 3dly, he can have no coſts or 
damages, if he ſucceeds in his plea. And it was obſerved, 
the ſlalule mentioned might take no notice of mere perſonals 
„t that time, becauſe they were of little value, but have, 
"ice, been much increaſed. 

, that in a commiſſion of lunacy there are the very 
; me words in the writ of inquiry, as in this caſe, and now 
is uſual to give notice there: and the Lord Chief Baron 
thought they ſhould go as far as they could in this caſe ; tor 
this is a right * the king had not at common Jaw, but by by 
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De Term. S. Trinitatis, 1727. 


Stat. 33 Hen, 8. and ſaid, he himſelf had attended on in- 
quiſitions on ontlawries, and on elegits. 


The Altorney General v. Jackſon. June 19, 1727. 


NTORMATION on the act of navigation for importing 

tea from Oftend : the fact inſiſted on by the deſendant was, 
that the veſſel was bound to J. ion, but came into the port of 
Cowes to mend her bowſprit, where ſhe was ſeiſed by the 
officers ; and after ſuch ſeiſure, and when the ſhip was in 
their poſſeſſion, ſome goods were run by the ſailors. 

It was admitted by the king's counſel, that if the ſhip had 
been ſeiſed before ſhe came ino port, ſuch running would not 
have ſubjected the ſhip to a forfeiture : and the Chief Baron 
was of opinion, that this was not an importation within the 
act, and that ſuch running would not amount to a forſeiture, 
becauſe after the ſeiſure the ſhip was under the power and 
controul of the officers ; but the jury gave a verdict for the 
plaintiff, thinking the coming into Cowes only a pretence ; and 
the running after declared the firſt intent. 


The Altorney General v. Browſe. June 24, 1727. 
dere ve upon the Stat. 12 Car. 2. c. 32. for 


carrying wool aboard in order to export; which informa- 
tion was laid in Midaloſex it was objected tor the defendant, 
that it ought to have been “ laid where the offence was com- 
mitted, or where the party was apprehended, per Sc. 1. & 
5, To which it was anſwered, firſt, that the precedents all 
run otherwiſe ; 2dly, the Stat. Jac. 1. ſays, chat informa- 
tions ſhall be brought in the proper county, and not elſe- 
where; the words in the Stat. Car. 2. are only Dall or may, 
&c.” ſo tha: they are only in the affirmative, and do not re- 
peal the Stat. Fac, 1. 

Lor Chief Baron: the Stat. Fac. 1. does not extend to 
any ofTence created ſince; (vide Salk. title informations ) and 
therefore it mult now ſtand on the Stat. Car. 2. there are no 
negative words in it, ſo it does not take away the prerogative 
of the crown to lay it any where ; and this, at the common 
jaw, would be tranſitory, and over - ruled the objection. 


Put quere the inference from his premiſes. 
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De Term. S. Trinitatis, 1727. 


At the Sittings in Serjeants Inn in Fleet-ſtreet. 
Thornhagh v. Hartſhorn. 


ILL for a ſpecific performance of ſuit to the court of the 
plaintiff's manor was immediately diſmiſſed, as being 
proper at law. 

There was the like diſmiſſion inter Sir IV liam Pynſent and 
killings, the bill being for a ſee- ſarm rent, or law-day ſilver 
of thirteen {ſhillings and four pence, payable at the plaintiff's 
court lect, or at the tourn of the hundred of Swymmonb-urn. 


* At the ſame Sittings, 


Stocetapple v. The Duke King ſtor. 


BILL was preferred by the rector of Fledborovgh in the 
A county of Notting bam, firſt, tor tithes ; 2dly, for Glebe ; 
3dly, for right of common. 

To the firſt the defendants infiſted upon a modus of ſorty 
pounds per annum, although the lands now are not above 
tour- hundred pounds er annum. To the ſecond, that the 
plaintiff had never had any poſſeſſion, though he produced 
an ancient terrier of 1645, ſpecifying his glebe ; and the 
ſame anſwer as to the third, and that both were proper at 
law. 

Per curiam, we will retain the bill until the plaintiff has, by 
action, aſcertained his title at law, (though nota, he had 
prayed a commiſſion as to the glebe and common) and though 
the modus ſeemed void, as being too rank ; yet they would 


not decree the tithes, until the other points were ſettled at 
lab 7. 


At the ſame ſittings. 


Gueavas ve Kelynac and above one hundred mere 
defendants. 


ILL for tithe of fiſh according to the cuſtom; the 
plaintifF in his bill ſet forth a former decree cſtabliſhing 
this cuſtom in the pariſh ſempore Car. 2. And though there 


+ Between Clumberlarn re Ver of Braybroke in the county of Netlingharr 
and Spencer and about forty others defendants, for glebe common, and tithes : 
Une caſe upan bill and anſwer were almoſt exactly the ſame as this of 
Sweetapple and the Dule of Kingſton, which being cited, the court inclined 
to follow the ſame rule; but the plaintiff agreed to have his bill diſmiſſed 
as for the glebe and common, November 4, 1731. 
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ſeemed to be no evidence by the deſendants againſt the 
cuſtom, and the plaintiff had the former decree ſigned by 
above one hundred and thirty pariſhioners, teſtiſying their 
acquieſcence in the decree ; yet the court ſent the plaintiff to 
an iſſue : reludtante Baron Hale. 
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Bilſon v. Saunders. Oct. 26, 1727. 


ILL by infants for legacies againſt the executor, and alſo 

tor intereſt from the death of the teſtator. | 
The defendant by his anſwer inſiſted, that he was always 
ready to pay the legacies, but did not know who to pay them 
to, ſafely ; that he ought not to pay intereſt, becauſe, though 
he had eleven hundred pounds Banz Rock from the teſtator's 
death ſtill remaining ſtock, that it was, at the time of the 
tellator's death, one hundred and fiſty pounds per cent. and at 
preſent was only one hundred and thirty pounds per cent. 
And with the other aſſets he had purchaſed other ſtocks, 
which falling, he was ſo far trom making intereſt, that, 

even part of the principal was hoſt. | 
Bur per curiam, payment of a legacy into the hand of an in- 
fant is a good payment (WWentworth's office of executor} and 
that the defendant ought to“ have done: 2dly, that where- 
ever legacies are deviſed out of a real eliate, or there is 
other real ſufficient fund to anſwer them, they ſhall carry 
intereſt from the death of the teſtator, it no time is appointed 
for payment; but upon the authority of the caſes follow 
ing they decreed intereſt to Le paid from a year after the 
teſtator's death. 2 Chan. Ca. 152. 2 Salk. tit. legacy. 2 


Fern. 745. 


Thurkctitle & Us v Sir Humph. Howarth. 
Eodem die. | 


prevailed on a young woman to come and live with 

* him after the death of his firſt Wiſe, to take care of 
the affairs of his family, &c. and voluntarily, on the 15th 
of December 722, executed a deed to her (mentioned to be 
in conſideration of five thillings) to pay her a rent-charge of 
ſixty pounds per annum, with a clauſe of diſtreſs in any of 
his lands in Radnorſhire or Erecknockſhire, not excceding ſeven» 
ty 
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De Term. S. Micbaclis, 1727. 


ty pounds fer annum; or elſe that ſhe, her executors, Cc. 
might ſue him, his heirs, executors, or adminiſtrators, for 
one thouſand pounds, with intereſt from the date of the 
deed: he afterwards diſcharged her, and ſhe intermarried 
with the plaintiff; and the defendant afterwards refuſing to 
pay any thing, and his lands being incumbered, the plaintiffs 
preferred their bil! to have the benefit of this deed, and that 
the defendant might either pay the arrears of the ſixty 


pounds per annum, or the one thouſand pounds with 
intereſt, 


The defendant in his anſwer inſiſted, that the deed was 
made without any valuable conſideration, and upon ſeveral 
other matters, as that ſhe plundered his houſe, c. But 
nota, he had no proof in the“ original cauſe ; whereas it 
was proved for the plaintiffs, that he himſelf owned ſhe bad 
ſaved him three hundred pounds in three quarters of a year, 
and ſeveral of his letters ſnewed his great fondneſs of her, and 
his intention of kindneſs to her; and his laſt letter (when 
he quarrelled with her) had this expreſſion in it“ that he 
had nothing now to do, but to pay the money.” 


The defendant preferred a croſs bill, ſuggeſting that the 
deed was without conſideration, that ſhe had executed a de- 
:eaſance three days after, and had got both the deeds up by 
ilealth, and that ſhe had plundered him of a gold watch, 
rings, Oc. All which matters were denied by the anſwer, 
and the plaintiff had no proof in the croſs cauſe, but that 


ſhe had been ſeen to wear the watch, Sc. which was ad- 
mitted and accounted for. 


Upon hearing this cauſe it was objected for the defendant 
in the original cauſe, that this deed was merely voluntary, 
and that a court of equity would never carry a deed into exe- 
cution, where there was a remedy at law, as there was 
here; for though it was alledged in the bill, that the lands 
were ſo incumbered that they could not tell where to diſtrain, 


yet there was no proof thereof (as indeed there was not, 
but ſhould have been). 


But it was anſweaed by the counſel for the plaintiff, that 
this deed, upon all the circumſtances that appeared in the 
caſe, could not be deemed merely voluntary ; however, 
ſince the defendant had brought a croſs bill, ſuggeſting 
(amongſt other things) that ſhe had executed a deſeaſance, 
and praying to be relieved thereon, that the whole matter 
was before the court, and proper to be determined in 4 
court “of equity; and they cited the caſe of Carey and 
d afford in this court, 7 Feb. 1725, where relief was grant- 


ed in acaſe of much the ſame nature, though there was 
no crols hill. 
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But per curiam, you ought to try firſt your remedy at 
law, and we will retain the bill in the mean time; but is 
there any precedent of a court of equity's carrying a volun- 
tary deed into execution, when there is a plain remedy at 
law? and the caſe of Carey and Strafſord was a mere fraud, 
for the defendant pretended to ſettle lands of twerity-two 
pounds per annuum, when there were no ſuch lands in nature. 
uu, Lord Chief Baron Pengelly and Baron Comynt were of 
this opinion; but Baron Hale and Baron Carter doubted. 


Odams v. The Duke of Grafton. 


N action was brought by the indorſee of a promiſſory 
note payable to A. or order, and it was moved before 
the trial, on beha.f of the defendant, that the plaintiff might 
roduce the note, and leave it with his attorney, in order 
to be inſpected by the defendant, his attorney, c. on a 
ſuggeſtion that the note was forged ; and it was inſiſted for 
the defendant, that ſince even a bond, upon ſuch motion, 
might be produced, mnch more might a note: but it was 
antwered by the counſel for the plaintiff, and er curiam, 
though a bond might be produced, being under hand and 
ſenl, yet that was upon this reaſon, that the plaintiff declares 
upon it with a Profert in Cur” ; yet there is no inſtance that 
in this, or ſuch a caſe, a plaintiff was ever obliged to pro- 
dnce his evidence of what is the ſoundation of his action; 
and the ſtatute 3? C 4* Anne, cap. 
* makes no difference between theſe notes and inland bills of 
exchange, but in the point cf pleading; and there 1s no 
inſtance ſince the ſtatute ! which might have often happened) 
that ever ſuck a motion was made, or granted; nor before 
that {latute, that ever a bill of exchange was produced upon 
ſ1ch motion. 


Wilkins v. Edſon. Dec. 8, 1727. 


N caſes of great contempts, where the party is ezamined 

on interrogatories, and denies the contempt, the court 
have given liberty to the other ſide to examine witneſſes to 
falſify his examination : but rota, this is only in great con— 
temps {for the practice of the king's bench and common 
plens is otherwiſe], In the preſent caſe, the court gave 
teave for Purcell [the perfon in contempt} to more for an 
order for liberty to examine witneſſes on his part, to fortity 
his dental of the contempt. 
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Croflcy v. Shadforth. Jan, 25, 1727. 


Bill was preferred to have an account of the produce 
and profit of Amſterdam ſubſcriptions, wherein the plain- 
tiff was to be concerned one fourth part with the defendant. 

The defendant allo preferred a croſs bill for allowance, and 
for an account of ſome other matters: A decre2 was made 
in Feb. 1722, that the account was referred to the deputy, 
and the cots were reſerved until the report came in. I here 
were ſeveral proceedings afterwards, and on the 21ſt. Feb. 
1725, the deputy made his report, that there was due to the 
plaintiff one pound ten ſhillings and nine-pence, which report 
was confirmed next day, but no notice taken of colts fince the 
firſt decree. 

From this, and alſo from the original decree and other 
proceedings, there was an appeal to the Houſe ot Lords, who 
ordered that the deputy ot the court of exchequer ſhould vary 
the account as to one article; “but the decree and all other 
matters therein to be affirmed. 

This day it was heard upon the report made, purſuant to 
the order of the Houſe cf Lords, whereby the balance was 
ſwelled (to the plaintiff) to eighty-two pounds; the plaintift 
now applied to the court for coſts, fince the balance was con- 
{iderably now on his ſide, and fince, by the firſt decrce, coſts 
were relerved : To which it was anſwered, that the judgment 
of the Houle of Lords was final and conclulive, and the full 
ſatisfaction intended by the Lords, fince they took no notice of 
colts in their ordert; which they probably would have done, 
if they had intended him any; for in the appe:! it was ex 
preſsly alledged, chat colts were reſerved ; and this court were 
now bound down, and have nothing to do but to execute the 
order of the Lords ; and the court accordingly refuſed to give 
the plaintiff colts, Lord Chief Baron Penge/ly Carter and Co- 
myns contri Hale. 


Mickins v. Pratt. Jan. 26, 1727. 


N anſwer was put in to a bill, which being inſufficient, 
exceptions were filed; to which the defendant tubmit- 


4 The caſe of Strorg v. the Dutch:/i of Marllerc:gh, in Scacc, 
ted, 
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ed, and put in a ſecond anſwer; after which it was diſco- 
vered, that the moſt material exception was not drawn ac- 
cording to the words of the charge and interrogatory part of 
the bill, of which the defendant took advantage, and in his 
ſecond anſwer anſwered to the very words of the exception ; 
whereupon I moved for leave to amend, or add an exception 
but per totam curiam it was refuſed, there being no precedent 
for it ; and the plaintiff might amend his bill by varying only 
a word or two from the firſt. 


* Nutkins v. Robinſon. Feb. 3, 1727. 


T* a church-warden makes up his accounts, and has them 
allowed at a veſtry ; if there is a libel againſt the church- 
warden in the ſpiritual court, relating to his account, a pro- 
hibition ſhall go. 


1 Sid. 281. Godolp, Rep, 166. p. 16. Raym, 418. Sir T. Jones I. 370. 


Roberts v. Cadd. Feb. 10, 1727. 


Prohibition to the court of admiralty to ſtay proceedings 

A upon their warrant to arreſt a ſhip, was now moved for, 
upon an aſſidavit that the contract was at land; but it was 
now retuted per totam cur. am, though it had frequently been 
granted in former caſes. 

Nota, by the direction of this court the admiralty had al- 
tered the forms of their warrants. 

Nota, it was ſaid the party could not compel them to exhi- 
bit a libel there. 


The Attorney General v. Wiodmaſs. Feb. 13, 1727. 


NFORMATION upon the ſtat. 89 Anne, cap. 7. ſe. 30. 
tor being aſſiſting or otherwiſe concerned in unthipping f: ve 
hundred gallons of brandy, Cc. 


The evidence was, that ſixty half Anchors were run, and 
put into private houſes, and from thence carried to the de- 
tendant's houle ; but it did not appear the defendant was pre- 
ſent either at the time of ® running or removing the goods to 
huis bouſe z but he afterwards paid the cobble-men = run- 
ning thele goods, | 

Lord Chief Baton Pengelly was of opinion this was a being 
concerned within the ſtatute, if the jury were of opinion that 


the detendant employed the perſons to to run the goods on 


his account, and paid them for that purpoſe; for that thoſe 
words mitt have a reaſonable effet and import, and muſt 
n. cau ſomcthiag dH from Hing: As a man was proſe- 

cuted 


£% 
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cuted on the ſtat. 
ver; and though he did nothing himſelf, but emplo; ed o hers, 
yet adjudged within the ſtatute; and the defendant cannot 
be doubly charged in this caſe, for to an informaticn for aſ- 
ſiſting he might plead a recovery in this, as alſo to a devene- 


5 Elix. for exerciſing the trade of a wea- 


runt. 


Verdict pro rege. 
At Serjeants Inn, Feb. 24, 1727. 


Berney v. Chambers. 
33 was given to amend an anſwer to a tithe bill, 


wherein the defendant had ſworn, that ſuch a cloſe con- 
tained nine acres, and to make it ſeventeen, though iſſue was 
joined and a commiſſion had iſſued (which I never knew done 
before) but it was upon the defendant's paying all the coſts 
ſince the anſwer, ſwearing the anſwer over again, and tak- 
ing out a new commiſſion at his own expence f. 


* Lord Caſticcomer an Infant v. Lady Caſllecomer. 
Feb. 24, 1727. 


Receiver had bcen appointed by this court of the plain- 
tiff's lands in Jre/and, and Marcus Barnes was ap- 
proved of for that purpoſe, and a commiſſion iſſued out of 
this court to take his recognizance in Ireland, together with 
two ſureties, in the penalty of the three thouſand pounds, for 
due accounting, c. which was accordingly done, and tranſ- 
mitted hither ; Barnes became in arrear two thouland five 
hundred pounds. 

I now moved in regard that Barnes and his two ſureties 
lived in Jreland, and that all their lands and effects were there, 
and ſince no proceſs out of this court could reach either of 
them, that we might be at liberty to tranſmit the record of 
the recognizance by miltimus into the court of exchequer in 
Treland, in order that proceſs might iſſue upon it out of that 
court. 

But per Lord Chief Baron and Baron Comyns (only in court) 
in cannot be done, and the only method you can take is, to 
file a bill on the foot of this recognizance in the court of chan- 
cery in Treland, againſt Barnes and his ſuretics, to have an ac- 
count, &c. and when iſſue is joined, the certificate of this re- 
cognizance here will be good evidence of it in the court there, 


+ But nofe, ſince, in the caſe of Mr. IWertley Montague v. 
the court refuſed to let the deſendant amend his aniwers by only altering 
the day of payment of a modus, although iſue was not joined, and the 
day (et right in the croſs bill. | 
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323. Keen v. Godwin. May 14, 1728. 


An award ofre- IT was adjudged upon demurrer, fer curiam, that an a- 
leaſes to the ward for the parties to give mutual releaſes to the day of 
date of the a,. the date of the award was good; although it was objected, 
ward, 13 890d. that beyond the time of the ſubmiſſion, it was void. To 
which it was anſwered per curiam, that awards have been 
more favoured of late, than in former times ; tender of a re- 
leaſe to the time of ſubmiſſion is good, though the award men- 
tions releaſes to the time of the award; for it ſhall be good for 
lo much as the arbitrators have authority to do, though they 
4 exceed their authority. 
| In ſupport of the objcQion were cited 1 Sid. 154. 1 Krb. 
569. 1 Ro, Ar. 242. B. 4+ Lev. 188, 344 Wola, this 
was to ſupport the diſtinction between a general and an ex- 
preſs releaſe. Lute, 549. 
Alraham and Brandon, Hil. 12% Annz 


N Ii contra, i Sulf. 74. 
in B. N. 
5 FP. 251 th 
F 324. May 22, 1728, 
II Pn a OTA, it was agreed per curiam, that a defendant ought 
J n to ſign his anſwer, or for ſuch defect an injunction may 
| may be conti- be continued: But quere, whether if the plaintiff takes a 
aucd, 4 copy of the anſwer, it is not a waiver of that informality. 
L | 
| 325 The Corporation of Scarborough v. Jackſon. 
f May 24, 1729. 
1 
| f Defendant in 


— ken 1. TEOUGH the defendant was in contempt, yet the 
[ cave to plead, court gave him leave to plead, anſwer and demur ; the 
| .nſverand de- fame day it was declared per curiam, that for the future, where 
mur. litime is the deſendant being in contempt prays time to anſwer, if it 


ziven, he mult j, gragted, he ſhall enter his appearance with the regiſter. - 
enter his ap- 8 
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Sir John Rouſe v. Barker & aP. May 28, 1728. 


T was ordered that a commiſſion od iſſue to aſcertain 
lands, parcel of a manor, charged with quit-rents ; the 
commiſſioners returned, that one Mayhew ſurrendered ſome 
copyhold lands, parcel of the manor, in the year 1704, 
whereas it was really in the year 1703; for wich reaſon | 
moved that the return might be amended ; which the court 
ordered that the commiſſioners ſhould do, though they could 
not do it themſelves. 


* Edgell qui tam v. Sir Matthew Decker. 
Eodem die. 


R. Attorney General and I moved to amend an inſor- 
mation of ſeiſure of a ſhip upon the act of navigation, 
for importing from Holland cherryderries, cherconees and 
ſooſees, called in the information Indian ſilks: The amend- 
ment prayed was, 1ſt. to ſtrike out /i, and make it India goods 
generally; 2dly, and alſo to add five hundred weight of tea; 
this laſt part was denied, for it was to make a new information, 
and to put the defendant upon a new defence; but the for. 
mer part was granted per curiam. 


—— —-— 
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Robinſon qui tam v. Lequeſne. July 2, 1728. 


PON an information of ſeiſure of Jeſuits bark on the 

ſtat. 149. Car. 2. cap. 11. ſe. 12. ſor ſrandulent expor- 

tation of Jeſuits bark, two caſks out of [ix being Cult. "There 

was a verdict for the deſendant, and now a motion was made 
for a new trial; but per totum curiam it was denied, 

Nota, it ſeemed to be admitted in a caſe of this nature a 
new trial might be granted, if the fad. woulqdqgve admitted 
of it: and the council tor the plaintifi were prepared with pre- 
cedents (if they had been called for) to that purpole. 


Nota, nothing is forfeited on this clauſe of the act, but the 


8 
I T hs 


goods themſelves. 


7 


P 
226. 


The return of 
comm iſſion to 
aſcertain the 
lands of a ma- 
nor ordered to 
be amended. 

3 Mod. 165. 

1 Sid. 239. 


Nan. 
327. 


Amendment of 
an information 
on the act ol 
navigation, 
Salk. Tit. A- 
mendment. 

Pl. 3, 19. 
exchequer rules. 


328. 


Whether a new 
trial can be 
granted on an 
information of 
ſeiſure, where 
a verdict is for 


the Ueiceudu::, 


P. 254 
329. 


Information for 
unſhipping tea. 


Lib, s, 85. 
1 Vent 53. 
Cr, Car, 338. 
Lutw. 1384. 
Sty. 3-8. 

1 Sid. 60. 

x L-v 43. 

1 Vent. 142, 
329 

Hard. 361. 


330. 


Writ of privi- 


lege granted to 


the deputy of 


De Term. 8. Michaelis, 1728. 
The Attorney General v. Forgan. July 9, 1728. 


N information was brought on the ſtatute of 

for being concerned in unſhipping parcel” herbe exotice 
(without an Anglice) the duties not being paid, upon which 
there is a forteiture of the treble value: Upon the trial the 
defendant made no defence, relying upon the objection which 
he made in arreſt of judgment, that this herbe exotice without 
an Angl.ce to reduce it to a certainty) was too uncertain (there 
being many foreign herbs) eſpecially in a perſonal informa- 
tion, as this was, and on which there was ſo great a penalty ; 
and the caſes in the margin were cited, and upon the firſt mo- 
tion the court inclined to arreſt the judgment, but gave the 
Attorney General time to ſearch precedents, there being only 
three or four produced in perſonal informations to ſupport this ; 
but the court thought that precedents in informations of ſet- 
ſure would be ot equal weight to ſhew the uſage, and what 
was generally underſtood by theſe words herbe exotice ; though 
it was objetted, that the writ of appraiſement and indenture 
of return were part of the record, and ſy reduced it to a ſuf- 
ficient certainty ; whereas perſonal informations had nothing 
but the information to explain itſelf, but the court thought 
on ſeiſures, the writ of appraiſement and return could ex- 
plain nothing in the information but what was certain before ; 
and therefore on the laſt motion above one hundred precc- 
dents being produced, where, in informations of ſeiſure the 
words herbe rxotice were uſed without an Anglicè to lignity tea; 
Judgment was given pre Rege per totam curiam. 
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Biſhop v. Lloyd & aP. Oct. 23, 1728. 


NE Martin, who was deputy to Mr. Taylor, uſher of 
O the cuſtoms, being choſen headborough for e Ham 
in the county of I, moved for a writ of privilege to diſ- 


the uſher of the charge him from that office, which was granted (at the fide 


cuſtoms, 


bar, ut credo the 11th of July 1728 ; upon the authority of 
which 
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which precedent, I this day moved for a writ cf privilege for 
the plaintiff, who was chief accountant to the commiſſioners 
for victualling the navy) and choſe: churchwarden of the 
pariſh of Saint Botolph Aldgate, London) his attendance on he 
King's buſineſs and the revenue of the crown being equally 
concerned as in the other caſe ; But the court thought this not 
like the other caſe, for it did not appear here, that there was a 
clauſe of exemption in the patent conſtituting the commiſſioners 
of victualling, as in the other caſe there was for al! ſhcers, Oc. 
and the true reaſon they went upon in the other caſe was, for 
that ali officers of the cuſtoms are bound to an attendance in 
this court, which in this caſe, the party applying for this writ 
of privilege is not. 


* Rex v. Belling. 


"JE defendant was convicted upon the teſtimony of two 
[ witneſſes upon an information for being concerned in 
unthipping uncuſtomed goods; it was moved on behalf of the 
defendant, that the court would ſtay entering judgment on 
the poſtea, becauſe the witneſſes were perjured (of which afh- 
davits were produced) and were intended to be proſecuted tor 
perjury : but the court refuſed to ſtay judgment on this alle- 
gation, there being no precedent of any ſuch thing. But 
the Chief Baron ſeemed to think it might be done, if there 
had been an indictment of perjury actually found. 


Geoavas . Kelynack & al. 


BILL was preferred by the plaintiff as impropriator of 

che rectory of Pauli alias Paulin in the county of Corn- 
evall for the tithe of fiſh, and inſiſts upon this cuſtom, vis. 
that every pariſhioner of the ſaid pariſh and others, being pro- 
prietors or occupiers of any fiſhing boat, filking net or other 
fiſhing craft, which has been uſually tied, moored or kept 
within any part of the rectory or pariſh, (when not uſed in 
fiſhing) ought to pay to the impropriate rectors the tenth part 
of all great and ſmall fiſh taken in the bay or adjuining ſeas, 
with ſuch boats, nets or filling craft, except fiſh uſed for bair 
for fiſhing, and fiſh meafſhed in the ſleeves of nets, called ſay- 
nes : And the plaintit ſet forth in his bill a decree obtained by 
his grandfather againſt about one hundred and thirty pariſh- 
ioners, which was made upon a very folemn hearing, wherein 
* all the then moſt learned counſel in England were engaged 
on one ſide or the other, and whereby the cuſtom, as now al- 
ledged (except only as to the exception of fiſh meaſhed in the 
{lceves) was eltabli;/be2.-----(Bur zeta, the bill in 1680 al- 
L 2 ledged 
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ledged the cuſtom to be inhabitants, &c, alone, and not, 
© or others, &c.“) 

The plaintiff alſo now inſiſted, that a year aſter the decree 
one hundred and thirty of the then defendants, by in- 
dorſement on the decree, acknowledged the cuſtom, and there 
had been an acquieſcence ever fince until the year 1722, 
which was about forty years. 

The defendants inſiſted, ſirſt, that they ought not to he 
bound by this decree, there being only two of the preſent de- 
ſendants who were defendants ia the former cauſe, 2dly, That 
the cuſtom did not extend to driving nets, which of late years 
had been molily uſed, and ſaynes neglected. zdly, that it was 
unreaſonable to extend to inhabitants and others, and into ad- 
join ng ſeas out of the parith, and therefore prayed an iſſue. 

But the plaintifl's counſel it fiſted, that here was ſufficient 
foundation for a decree without ſending it to an iſſue; hirſt, 
The former decree being ſo ſolemnly obtained; 2dlv, The 
indorſement by one hundred and thirty of the then deſendants, 
two of which were now alive, and the defendants to this bill ; 
3dly, conſtant uſage and acquieſcence ſince until the year 
1722. ; 

he Lord Chief Baron, and Comyns Baron, ſeemed to 
think this a ſuſſicient ground to decree for the plaintiff ; but 
the other barons / 2. Hale Baron) doubting, and upon great 
importunity of the defendants “ countel an iſſue was directed 
to be tried at the bar, to try the caſtom as laid in the bill, 
which came on to be tried at AH Hinten in cur? ſcacc', Nov. 6, 
1728; and upon the trial (which laſted fourteen hours) there 
was a verdict jor the piaintiff, though the defendants gave 
pre © {rung evidence, that driit nets were as ancient as 
tayues, and no tithes had ever been paid for drift fith ; (Nia, 
drift nets were looked upon as a fraud upon the cultom ;) but 
the authority of the decrce (when the matter was fully conſi- 
dered) and an acquieſcence for forty-one years ſince, was too 
ſtrong to be got over; and the verdict was to the iutisfaction 
of all the court, but Baron Cases. 

The defendants appealed trum this decree to the {'ouſe of 
Lords, which was there heard Feb. 26, 1529, when the de- 
cree was affirmed. Mr. Burdury and others for the plaintitt ; 
Serjeant Stevens and Mr. Fazakeriy, & c. for the defend- 
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De Term. S. Michaclis, 1728. 


The Allorney Ginerul at the relation of Hughes May- 
or of Liverpocle & aP v. Norris & a'. Nov. 
13, 1728. 


T was moved to ay prœceedings on an information upon 
an allidavit made by two of the defendants, that one «| 
the relators had acknowledged that the information was 
brought without his privity or conſent, But per curiam, this 
may be a realon why (it the relator applies himic!f) we may 
ſtrike his name out, but no reaſon why we ſhould delay the 
reſt of the relaiors; and denied the motion. 

Neta, upon the detendant's praying a dedimus to anſwer, 
the plaintiſis immediately craved an injunction * according to 
the prayer of the information, which was to enjoin them 
from miſapplying money received for the benefit of the cor- 
poration ot Lrverpoole, V hich, though ſpecial, was granted. 


The Dutch of Marlborough v. Grey Army. 
Nov. 27, 1728. 


\RESPASS ſor entering the Plaintiff's cloſe, breaking 
her gates and locks, &c. the deſendant pleads not guilty ; 
Upon trial before Lord Chief Baron Pengel'y at the aſſizes 
in Berks, he permitted the detendant to give in evidence on 
the general iſſue, that the place where, Cc. was a common 
highway; but i: appearing that the inheritance was iu the crown, 
he reſerved this point for the plaintiff to ſpeak to. Now up- 
on motion for a new trial the Lord Chici Baron adhered to 
his former opinion; and [ think Baron Comyns was allo of the 
fame opinion; but Baron Hale and Carter differed ; but be- 
cauſe the inheritance appeared upon the evidence to be in the 
crown (it was the great park at Hindſor, of which the plain- 
tiff was only ranger) the court at laſt were of opinion it could 
not be given in evidence; ſo a new trial was granted. Cited 
jor the plaintiff, 1Sak. 287, Cro. 184. Yelv 215. 1 
Bui. 10 Godb. 183. Lib. 9. Aldred*s caſe ; 2 Rull. tbr. 
138. Cro: Car. 20%. 2 Fat. 344: © 2 Lev. 220. For the 
deſendant, 1 Leon 30. 1 And. p. 291. Ne 286. Lit. /. 
463. Ney 173. Pluzed. 322. 2 Mod. Birch v. IWiljon, Roll. 
Tit. Chemin ; 1 Sid. 126. Pro Rege Stanf, 72, 5, C. Savii, 
$25.% LI. Gro. Car. G. Hb. 45. 
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Ferguſon v. Cuthbert. Jan. 23, 1728. 


Ur in the ſpiritual court for ſaying, thou art a jilt and 
itrumpet; a prohibition was moved for, but denied per 


cut iam. 


Lucy & al v. Bromley & al. 


A By will charges his real eſtate with payment of his 
© debts, funerals and legacies, and gives to his wife one 
tou and pounds, payable in two years after his deceaſe, with 
intere!t at five pounds per cent. in the mean time, and his 
houſe in Red Lion Square, with the uſe of the goods therein 
during her life, and the uſe of the plate and goods at 
Charlcott in (he county of Warwick during her widowhood ; 
and after iving other legacies concludes his will, and made 
his wife (ole -xecutrix of his will, a and of all my goods, chattels, 
* and arriars of rent, not before given or limited in this my vill. 
* It now became a queition, whether the reſidue of the 
perional eſtate in the hands of the etecutrix ſhould not be ap- 
plied to the payment of the debts in exoneration of the real 
eltaie: And per totam curiam, the perſona! eſtate ought to be 
applied in eaſe ot the real eſtate. 5 
Nola, It was inſiſted, that making her executrix of parti- 
culars amounted to no more than making her executrix in ge- 
neral. . 


The Attorney General v. Moyer. 


TYFORMATION for not making a true report, contrary 

to the ſtat. The importation was laid to be 
within the port of London; upon evidence it appeared the im- 
portation was at Cowes in the county of Southampton. 

It was objected for the defendant, that though the infor- 
mation might be brought in Miduleſex, yet they ought to 
have alledged the importation to have been according 2 
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De Term. S. Hilarii, 1728. 


fact, ſcilicet, at Cowes: And of this opinion was the Lord 
Chief Baronf. 


Tiffin v. Jackſon. Feb. 5, 1728. 
HE defendant was outlawed at the ſuit of Tin, who 


ot a leaſe under the crown, and ook out a /evari, but 
could have no benefit of that proceſs (being obſtructed) it 
was therefore now moved “ on his behalf for an injunction to 
put him into poſſeſſion : but per curium, we cannot do it, and 
ke may have an action of treſpaſs for the profits---It was 
alſo ſaid he might have an ejectment. Sed guere de ceo. 


The Attorney General v. Hatton. Feb. 13, 1928. 


NFORMATION in debt for the duties of goods imported 
in May 1727: In evidence Mr. Attorney General offered 
to prove ſeveral importations at ſeveral times; but it was ob- 
jected for che defendant, that as only one importation is laid 
in the information, the plaintiff ought not to be permitted to 
ive in evidence more than one importation ; though it was 
admitted the plaintiff was not confined to any particular time. 
But this objection was over-ruled by the Lord Chief Baron, 
not only from precedents, but he ſaid it was no more than 
the common caſe of an indebitatus afſmpſit pro diver ſis bonis vendit” 
& deliberat', &c. where the plaintiff may give evidence of any 
goods at any time fold. Nola, in this caſe the plaintiff had 
given the deſendant a note of the times of the importations, 
but of the places the defendant was refuſed notice, 


At Serjeants Inn, Feb. 21, 1728. 


Stone v. Rideout. 


B' LT. bronght by a lay impropriator for tithe hay in the pa- 
rith of Framfield in the county of Suſex, and derives title 
under a grant 3% Jac. 1. which expreſsly grants the tithes of 
hav. 

Fo this bill the vicar was made a party, and the plaintiff 
kad no proof that he, or thoſe under whom he claimed, ever 
nad received tithe hay: The defendants (parithioners] inſiſted 
ne was only entitled to corn and grain, and that the vicar 


+ "+2, in the caſe of Martin v. Winford, Trin 169g, Lechmere Pa- 
PORN eit hh cnt of Purcher v. Hamit, 20 Car. 2 which Was an informa- 
"on fri + tity report, and all laid to be in the port of Londen; upon th: 
trial it app-.41c4 20 be at Priffoel, and was allowed to be good. 
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De Term. Paſchæ, 1729. 


was intitled to tithe hay; though there was no evidence that 
tithe hay had ever been paid, either to the impropriator or 
the vicar, but the farms of the defendants were under antient 
modns's or cuſtomary payments, and the defendants inſiſted 
that hie hav was covered under modus's, and to corroborate 
this, gave ieveral inſtances of payments of modus's to the vicar 
by everal pariſhioners, who had nothing but meadow ground, 
and conſequently could pay only for the tithe of hay. This 
cau!c was this day heard, and though there was no proof of 
parment of tithe hay in kind to the vicar, but only preſumed 
to be ſo by the modus's, yet ſince there was no inſtance of the 
Impropriator's having received tithes of hay for one hundred 


and twenty years tince the grant of Zac. 1. the bill was diſiniſ- 
ſed per totam ci iam. 
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347: Reiznolds v. Hind. May 4, 1729. 


Bill to have the . 

. ILL to have the benefi: and enjoyment of a watercourſe 
109 ment of 3 running ro the plaintiff's houſe in Cheſhunt in the county 
Water ourle dif- Of Ftfird, and to have ſatisfactien for damages done by the 


miſſed, as be- Cofendant's ſtoppiag t. F 
31 7 proper at ; 


"Hy lc was objected for the defendant, that this was proper at 

Verb. 398, law, firſt, becanſe it is for damages; 2qy, the plaintiff is 

312. only a leſſee for years, and cannot come here to eltabliſh a 
rial. {2pecially) until title be aſcertained at law. 

a which ie was anſwered for the plaintiff, that an action 


at law (if a verdict ſhould be obtained by the plain'iff, would 
no! & an adequate remedy ; for the plaintiff could only have 
damages for what was paſt, but could not have his right eſ- 
tabliſied and continued without the aid of a court of equity; 
tha: this was to prevent multiplicity of actions, and * in the 
nure of a bill f peace. But per totam curiam, the bill was 
diſmiſſzd without entering into the proofs, (Lord Chief Ba- 
ron Fergelly abſent) 
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De Term. Paſch#, 1729. 
Rex v. Green. May 7, 1729. 


ELF, was bound as one of the ſureties for Millinſon the 

receiver general for the county of | and Will- 
inſon becoming indebted to the crown, an extent iſſued againſt 
an inquiſition which was taken there- 
upon in May following, found Green indebted to Mell ia l 


ſcilicet die emanationit brevis Be extent” ; upon which I moved ta- 


court, at the ſetting down of cauſes after the laſt term, to 
quaſh the inquiſition, becauſe debts are not bound by the 
tolle of the extent, but only die captions ingui;,tinn”, of which 
opinion the whole conrt was, but gave ſeveral days for the 
Attorney General to thew cauſe ; and this day Mr. Attorney 
General would not appear to ſkew. caſe, and ſo the rale 
was made abloſute to quaſh the inquilition, | 


Alardes al, v. Campbii, May 6, 1729. 


BILL was preferred to have ſatieſaction on a note of 
k hand for 3 84 /. given to one Richardſon by the deiend- 
ant, and which by ſeveral aſſignments came to the plaintiffs, 
and to ſet aſide an award or umpirage ; and the bill expreſly 
charged that the note which was awarded to be delivered up 
by the plaintiff, was never produced to the umpire, that the 
other plaintiff C Alardes) was gone into Scotland“ to enquire 
Whether the detendant had paid this note to ſeveral owners or 
Hips there, as he pretended, and that Alardes was the only 
perſon who knew any thing of this affair, and therefore de- 
fired that the umpire would ſtay "till Alardes was returned, 
which the umpire promiſed to do, but afterwards made his 
umpirage betore Alardes returned; but both the umpire and 
the defendant promiſed it ſhou'd be heard after his return 
from Scotland: and there were other charges in the bill of 
undue practice in making this umpirage; and therefore prayed 
to ſet ade this award. 

The deſendant pleaded the arbitration bonds, the election of 
the umpire, the umpir ige made within time, that rhe ſubmiſti— 
or was mad à rule ol the court of King's Bench, that there had 
keen ne application to that court purſuant to the ſtat. 9 & 10? 
IW. z. and therefore that all other courts were now concluded; 
but gave no anſwer to the expreſs charges in the bill, but ver- 
ified their plea only, and anſwered only by denying combina- 
tion. 

It was objegted by the plaintiſts, that the defendants ought 
not to plead this award, which is the very thing the plaintiffs 
pray to be relieved againſt, eſpecially ſince they have not ſup- 
ported their plea, by giving an anſwer to the particular char- 
ges of partiality alledged in the bill; and the court were of 
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De Term. Paſche, 1729. 


o { 109 W. z. whether this court was not now precluded ; 
and the Lord Chief Baron and Baron Comyns were of opinion 
that it was not (now the time in B. R. is elapſed) but Baron 
Carter that it was, Baron Hal- dubitante.» At laſt it “ was or- 
dered that the plea (huld ſtand for an anſwer, with liberty 
to except; and the court intimated, that the exceptions ſhould 
be connned to matters ſubſequent to the gth of May 1726, 
the date of the arbirration bonds, and to the expreſs charges 
of undue practice in the umpire. | 


Taylor Clerk v. Walker. May 13, 1729. 


ILL was preferred by the plaintiff as rector of Chectliy in 
the county of S/aferd, for tithes of five cloſes in that pa- 
11th in the defendant*s phſſoſſion. 

Ihe detendant by his anſwer inſiſted that there was a mo- 
dus of three ſhillings ard four pence in lieu of all tithes ariſing 
on the five cloſes, and that no tithes in kind were ever paid: 
Upon the hearing the court directed an iſſue to try the 
modus, and upon the trial it appeared in the evidence, that 


this modus was payable not only for the five cloſes, but two 


cloſes more, particularly named; Mr. Jultice Probzn, upon 
this evidence (at Sr directed the jury, who accordingly 
gave a verdict for the plaintiff againſt the modus. Now upon 
the return of the Poſtca it was moved for a new trial, for that 
this being an iſſue to inform the conſcience of the court, the 
defendant ought not to be held fo ſtrictly, eſpecially ſince no 
proof of tithes in kind being paid was given; and therefore 
though it extended to two cloſes more, yet it was Jeſs than 
really the preſcription was which he inſiſted on, and there- 
fore he ought to have had the bench: of the proof as to 
five cloſes only. For the plaintiff it was infiltcd, that a mo- 
dus ought to be certain, being in bar of common right, and 
therefore he has ſailed in the defence he“ infilled on; and 
Mr. Judice Probyn's opinion, as certified by Baron Hale, was 
relied on: but per tolam curtam, a new trial was granted; and 
ther ſaid they could not diſtinguiſh this from the caſe of a pro- 
libition, and cited theſe cafes; Hetley 111. 1 Fent. 22. Hob 
64. 1 Shore 347. 4 Mod. 89. Carth. 89. Gro. Eliz. 551, 
"23: 
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De Term. S. Trinitatis, 1729. 
D E 
Term. S. Trinitatis, 


1729. 


Rex v Pritchard. June 20, 1729. 


PON the 12th of Feb. 1728. an extent iſſued againſt 

Pritchard, tenant of Sambrook ; the 22d of April 1729 
Sembrook diſtrains for rent; zoth of April 1729 the inquiſition 
finds the goods then in the poſſefnon of Pritchard MNota, the 
extent was not executed til] the 234 of April, the day after 
the diſtreſs. Mr. Foley moved that Sambrook might have the 
benefit of the ſtatute 8“ Annæ for his rent, notwithſtanding the 
extent; but it was denied per curiam. 


The Biſhop of Hereford v. the Dake of Bridgewater. 
1 ſame day Doctor Egerton biſhop of Hereſord, who had 

preferred a bill for tithes againſt his brother the duke of 
Bridgewater, and ſeveral tenants of his manor, moved to have 
an inſpection of “ the court rolls of the manor, to ſee what pro- 


portions they paid of a modus inſiſted on; but denied per totar 
curia m. ä 


The town of Pool in Dorſetſhire v. Bennett & ab. 
June 23, 1729. 


ILL by the town of Pool againſt Bennett and others for du- 

ties of wharfage, keyage, Cc. Upon the hearing it 
was objected, that the bill ought to be diſmiſſed as being pro- 
per at law, upon the authority of the Mayer of Boſton againſt 
Fackſon, ante, Pl. 160, and ſeveral other caſes: But the court 
retained the bill (Carter Baron diſſentiente. Comyns Baron' hea fi- 
tante) and gave the Plaintiff liberty ro bring an action at law, 
but would not diſmiſs it. Nota, the reaſon was, becauſe the 
defendant admitted the plaintiff's right, but ſet up an exemption 
in the town of Marellam. 
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ringer v. Sommer ville. Oct. 25, 1729. 


A FEN fac as upon a judgment (ſued againſt 7. F. the 
arturncy for the plaintiff informed him of It, upon which 

J. S. went and thot himfelt through the head ; after his death 
. attorney delivered the ſicri facias to tlie ſheriff. who exccut- 
ed it upon the goods of J. S. 


It was now moved to ſet aſide this execution as Irregular, 
becauſe the deferdant was dead before the delivery of the wrix 
to the ſheriff : But per curiam clearly, that the execution was 
regular, and that the ſtatute of frauds and perjuries extended 
only to creditors and purchaſers, but not to executors or admi- 

niſtrators, who ſtood in the place of the party; and conſe- 


quently, as to them, the writ bound from the 7 Ae, which was 
before the death of J. S. + 


Fenwick v. Forteſcue. Nov. 7, 1729. 


T was moved that the plaintiff ſhould give ſecurity to an- 
1 ſwur the coft:, before he ihiould be at liberty to proceed in 
lis bill, in regard he was protected by the Heſſian envoy ; and 
{o no proceſs. could be ſerved upon him, and conſequently he 
cane under the ſame reaſon as of a foreigner 3 ; but this being a 
bill for an injunction to ſtay the deiendant's proceeding at law 
2 ejetment, the court deried the motion, becauſe the plaintiff 


ns in a manner forced into this court, and did not come in ori- 


OB 
Zinal. v. 


r 1'pon a motion to ſet af.de an execution executed, becanſe Pr. N- 
bom, upon whoſe goods che execution was levied, was dead at the time 
the f, fa, was delivered to the ſneriſf, ſo that the property was never 
bound by that writ; for that the lien has retroſpect only to the time 
when the writ is delivered to the ſheriff, 29 Car. 2c. 3 The court held 
that the writ binds from the te, as aguinſt the party, in the ſame man- 
ner as at common law; though in reſpect to purchaſers this ſtatute has 
altered it, lov, ems caſe, Paſe, 3 W.& M. B. A. — The ſame re- 
ſoiution was in the cue of F, Par/ons a the executors of Gill, Va. 
14 z. B. Rm which it was re{oived, that a judgment entered is 
Hilury vacation well enough ſupported a f# fa. taken out afrer, but te. 
etc. e, ihe judgment (by relation) being taken to be of the preceding 
lin. Vids 1 Nd. 168. 


D. ur- 7 


De Term. S. Michaelis, 1529. 


Deſbrow v. Crommie. Eodem Die. 


Sequeſtration iſſued againſt the detendant for want of an 
A an{wer ; the Scqueſtrators entered the deferidant s howe, 
and removed all the goods, to the volue of ſeventy pounds at 
leaſt though the thing in demand by the bill was little more 
| now moved to have reftuution of the goods, in regard that 
the removal of the goods Was not within their power without a 
particular order of the court for that purpoſe. And per curram, 
viz. Lord Chief Baron Penge/ly, Baron Congas (Biron Hale 
dying this day) there is a ditterence between a ſequeitration for 
want of an appearance, and for want of an anſwer; even in 
the firſt caſe it is to be looked upon oniy as a D/ringas in H- 
nitum at law, and the diitreſs Here oug it to be ol, at Erſt no- 
thing, then increaſing by degrees, as tht court directs, in order 
to compel an appearance ; lo the icquehrators ought in the 
firſt caſe, after ſeilure of ſome goods, to apply to the 


court for further direQions for ſeiſure, in order to compel an 


appearance ;z but in the ſecond cafe, the ſcqueſtrators have 
no power to remove any goods, much leſs to ſell, for the goods 
are only to be retained in nature of a pledge, to anſwer the 
contempt, and the plaintiff reccives no injury by this, for he 
may ſet down his cauſe, and his bil! may be token pro confeſſs ; 
and in this caſe che ſequeſtrators had a day given to thew caule 
why an attachment ſhould not go againſt them. 


Price CP. v. Pratt & aP. Nov. 13, 1729. 


6 ge plaintiff preferred his bill as perpetual curate of Be- 


3:0, 


Sequeſ rators, 
in caſe of con- 
tempt, for want 
of an an{wer 
cannot remove 
the deſendalit's 
goods. 
i Vern. 248. 
i Chan. Rep. 
Dr. Salmon v. 
Hamborough 
Con:p. 
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Curate derpetu- 


dington, being a Chapel annexed to the church of Hemel Altemor ablo ze 


Hemſted in the county of Hertford, againſt the deferdants in- 
habitants and occupiers of lands within the faid chapelry : 


He made his title under a nomination to his cuiacy in the 


year 1716, by Cornelius Price, then vicar of Hemel Hem- 
fled, who alſo gave him, by the lame inftrument, the mall 
Lithes in Povingion, with power to ſue for them in his (the vi- 
car's) name; and he alſo ict forth a licence to preach from the 
then biſhop of Linco/a ; uni allo that Tr ppr g ( Price's ſueceſſor) 
in June 1722, granted him a new nomination to this curacy ex- 
prefly for life, with like power to fue for the {mall tithes in 
both their names. But though he touk a ſecond nomination, 
yet that by the firit, an the bithop's licence, he was ſufficientiy 
intitled to the tithes, becauſe by fach nomination he“ became 
perpetual curate. But per curiam (Lord Chief Baron Pagel, 
and Baron Carter only in court) the bill muſt be difi.ifſcd, 
for no tle appcars in the plaintiff; for though a curore is 
appointed by a vicar, either generally or exprefly for lite, vet 
ſuch appointment is ia its on nature revocable at law, er 

without 


pleaſui e. aud ae 
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titles. 
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tithes ſhall ex- 
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a farm with all 
tithes, againſt 
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Security bond 
for three years 
ſhail extend far- 
tber. 
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without any cauſe aſſigned, and by the eecleſiaſtical law upon 
clauſe ſhewn ; ſo that the plaintiff had not ſuch a permanent 
intereſt as to claim any tithes, 


Nota, per Baron Carter, if a biſhop grants ſuch licence to 
a Curate to preach, and after is tranſlated, there is no neceſſity 
for a new licence by the ſucceeding biſhop. (But gaere de 
ceo, for widetur alter). 


Nota, in this caſe Topping was made a party, but not brought 
to hearing, which, fer curtiam muſt have been done before the 
plaintiff could have a decree, if he had had a title in the other 
reſpect. 


Quaintrell v. Wright. Nov. 17, 1729. 


LAINTIFF brought his bill as leſſee of the biſhop of Wor- 
P wich of the rectory of Ingham in the county of M, 
and produced his leaſe dated May 8, 1723: The defendant 
fer forth, that the biſhop of Norwich, at Michaelmas in the 
year 1693, demiſed the Grainge farm, with all tithes thereto 
belonging, or therewith uſually letten ; that this lcaſe was ſur- 
rendered Fuly 7, 1724, and a new leaſe made the next day by 
the biſhop of Norwich to the perſon under whom the defend- 
ants claim, with the fame words; ſo infit, that at the time of 
the grant of the rectory the tithes could not paſs to the plain- 
tiff (of this farm) they being before“ expreſly granted by the 
leaſe in 1593, and which was ſubſiſting at the time of the 
plaintiff's leaſe. 


But nota, there was proof that the leſſees of the rectory had 
uſually received the tithes of the whole pariſh, farm and all; 
and no proof of the defendant's fide of the leſſecs of the farm 
ever receiving rithes. 

Therefore per curiam (Lord Chief Baron Pengelly and Baron 
Curler only in court) the defendant was decreed to account, 
for uſage thall explain this matrer ; and theſe tithes cannot be 
ſaid either to belong to Grainge Farm, or to be uſually letten 
with it ; and the word tithes was taken in only as a word of 
conrſc, and from the old leaſe : If there had been a diſpute be- 
tween the biſliop himſelf and the leſſee of Crainge farm, it might 


have had another couſideration. 


illiams v. Jones & the Attorney General. Nov. 
22, 1729. 


NE Griffith was appointed poſt-maſter for Landovery in the 
county of Carmarthen, on the 23d of March 1713; his 
deputation was only for three ycars, and the condition of the 
dend given by him te the crown was expreſſed to be * 
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three years: Upon the 21ſt and 224 of Fuly 1717 (which was 
after the three years expired) he made a mortgage to 7% Mil- 
liams of a {mall eſtate, which upon the 4th and 5th o June, 
1718, he and JW ilhams afſigned to the Plaintiff iu confideration 
of eighty pounds. 

In the year 1720, the plaintiff obtained judgment in ejcQ- 
ment, and hath had poſſeſſion ever ſince 

* Griffith continued poſt-maſter till 1722, ct which time he 
was in arrear to the poſt- office ſeventy-two pounds; but on the 
25th of March 1717 (when three years expired) there was due 
only nine pounds ſixteen ſhillings. Nota, there was no new 
deputation or new bond after the expiration of the three 

cars. 

: Afterward, in 1722, the defendant was appointed poſt-maſ- 
ter, and the office compelled him to give a bond for the whole 
arrears in his predeceſſor's time; therefore he took out a ſc re 


facias on the bond of Griffith, and after that an extent, upon 


which the mortgaged lands in poſſeſſion ot the plaintiff were 
ſeiſed. 

The plaintiff prefers his bill on this ſtate of the caſe, and of- 
fers to pay the nine pounds fixteen ſhillings, the whole arrears 
at the end of the three years and prays an amiwveas manus. 

The queſtion was, whether this old bond ſhould be a lien on 
Griffith's lands for any longer than three years. 

And per Lord Chief Baron Pengelly and Baron Carter (only 
in court) the plaintiff can have no relief without paying the 
whole, for he ſtands in the place of Griffith, and if Griffith had 
come and made this offer, the court could not have accepted 
it; if the whole arrear at the end of three years had been diſ- 
charged, they ſeemed to think the plaintiff ſhould then have 
been relieved. 

Nota, a difference was made, where the party himſelf is be- 
ſore the court, and where the ſurety ; as in theſe caſes quoted, 
Mor 126. p. 274. 2 Saund. 413. 1 Leon. 240. Hungate v. Hull. 


* Willy v. Thompſon. Nov. 22, 1729. 
RESPASS grave clauſum fregit of the huſb1nd and wife, 


and for treading down, and co{uming and depaſturing 

the graſs of their cloſe : adjudged on demurrer that the action 
was well brought by the huſband and wite, the cloſe being her 
inheritance, and there being no ſeverance of the graſs; it it 
had been corn cut down, that would have been a {cparate in- 
tereſt veſted in the huſband alone. Vide Cro. Ez. 133, 96. 2 
Vent. 195. Bulft. 110 15 d. 49 Cre. Car 457, 8. 5 
71 
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on Stat. 8 Anne. 
Ante Pl. 302, 
329. 


P. 278 
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The Attorney General v. Lake. Dec. 3, 1729. 


N information was brought by the Attorney General upon 
the ſtarute 8“ Anne for aſſiſting or being otherwiſe con- 
cerned in unſhippins, fc. Upon the evidence it appeared, 
that che defendant gave orders to Burley to fetch the goods from 
Rutterdam, and land them at Holcomb in Norfolk, and to deliver 
them to one Porter ; and that he had given orders and directi— 
ons to Po ter to aſſiſt in landing them, and to receive the goods 
and carry them to his (Porter's) houſe. There were four ſeve- 
ral inſtances, but the defendant was not actually preſent at the 
time of landing and unſhipping ; and it being laid in the infor- 
mation that he was, tempore exonerationi;, epitulator wel aliter 
farticeps ; T objected for the defendant, upon the authority 
of the caſe of the Attorney Gentral v. Flower, ante pl. 302. that 
the evidence did not prove the information, it being here tied up 
to the tempore exmerationis, a perſonal preſence was requiſite. 
But the Lord Chicf Baron Pengeliy diſtinguiſhed this caſe 
from that of the Attorney General v. Tuer, tor there, at the 
time the defendant gave his orders, it was uncertain when the 
thip would come in, and the orders were only general, to at- 
tend and aſſiſt when the ſhip came in with the goods; but Here 
the orders were particular as to the ſeveral times when the 
rocds were to be landed, and where, and when, and were, to 
be received ; ſo that this muſt be being otherwiſe concerned, with- 
in the meaning of the ſtatute, which muſt intend ſomething far- 
ther than th atſilting, or thoſe words would be of no ſigniſica- 
tion at all; and he alfo ſaid that the words tempore exonerationis, 
or words importing the ſame fignification, mult be in the infor- 
mation, or it would be bad. And there was a verdict pro 
Nee 


Js 
upon 


con- 
ared, 
from 
liver 
recti- 
r00ds 
ſe ve- 
t the 
nfor- 
aliter 
1ority 
that 
ed up 
te. 
caſe 


t the 


n the 
O at- 
t Here 
1 the 
re, to 
with- 
g far- 
nhca - 
tionis, 
infor- 
t pro 


DE 


De Term. S. Hilarii, 1729. 


D E 
Term S. Hilarii. 


1729. 


Hayes D. D. v. Dowſe. 


HE court ſeemed to think, that vetches and clover cut 
green, and given to cattle uſed in huſbandry, ſhould pay 

No tithes þ. 
357. 2 Leon. 27. Cr. Eliz. 139. 1 Ro. Abr. 645, 6, 7. 


IWoolferſton Clerk v. Manzoaring & al. 


B * by the rector of Drayton Baſſet in the county of Staf- 
ford for tithes; the detendant inſiſts that the Lord of the 
manor time out of mind, for himſelf and his tenants on Aſſenſicn 
any gave and delivered to the reQtors nine cart loads of log 
vood, in lieu of all tithes : this modus was found upon an iſſue 
directed; and per totam curiam, adjudged a good modus, as 
well as a modus of a hogſhead “ of cyder, which are equally 
uncertain, yet both held to be good. 

Nota, in this caſe one ot the defendants inſiſted on a modus 
of two pence per acre tur eighteen acres, but ſet forth no day 
of payment, nor by whom ; but this being likewiſe found for 


*he defendant, was eftablithed, being after a verdict: guod 
nota. 


The Altorncy General v. Lutupdge & al', Feb. 
11, 1729. 


NFORMATION in de ht upon bond; the defendant craves 
Oyer, and pleads to the juriſdiction of the court, firſt, that 
the bond was executed at Dumfries in Scotland; 2dly, that it 
was given for the payment of duties of tobacco imported there, 
zdly, that the duties became payable in Scotland. and not elic- 
where; 4thly, the defendant avers, that conuſarice belongs to 
the court of Exchequer in Scatland, and not to this court. The 
Attorncy General demurs. 
And in arguing inſiſted, tat this was a tranſitory matter, and 


might be ſucd any where ; as in the common cale of ſubjecte, 


Nota, Trin. 1715, Hodnflon v. Smith ir Webb, it was retaivet by 
three Barons contra Price, that tares, whether green or ripe, ure a gtent 
tithe, and belonged to the rector. 


VI were 


2 P. 270 


338. 
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Cr. Car. 397 
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good. 
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where a bond executed in the Eaft Indies might be ſued here, 
eſpecially in this caſe, the parties being found here within the 
j uriſdiction; and that this court was not deprived of its juri{- 
C:&tion, either by the articles of union, or by the act for ercct- 
ing the court of exchequer in Scotland. 

To which it was anſwered, that the queſtion now did not de- 
pend upon the reſidence of the parties, but“ upon the nature ot 
the matter for which the bond was given; and though there 
were no negative words in the articles of union or ſtatute, yee 
the expreſſion is as excluſive in conſequence, as negative words z 
and for this purpoſe were quoted i. 11. 59. {:b. 4. 63. v. 
Pl;wd. Com. 206. b. 1. In tog. 2 J. atev. 946. 

Lord Chief Baron Pengelly ; before the union this court had 
no juriſdiction of the revenſics in Scatland, and therefore the 
queltion is, whether the ſtatute is not excluſive of us, ſince it 
1> giving a farther juriſdiction to them who had it excluſive ot 
us before. 

This being a matter of great conſequence and difficulty, both 
he and the reſt of the Barons thought it ought to be adjourned 
into the exchequer chamber refer dificultatem ; but in the 


mean time Mr. Attorney Gencral to ſignify to the court what he 
was willing to do. 


Jobſon v. Seltoin. 


CTION for money had and received by the defendant for 
the plaintiff's uſe ; this came to be tried before the Lorc 
Chief Baron at Guildhall, and the queſtion was, whether meal 
of wheat imported ſhould not pay the ſame duty as wheat im- 
ported, by the ſtatute of tillage 22? Car. 2. and there being an 
authority expreſs in the caſe, upon ſolemn argument upon 2 
ſpecial verdict in the caſe of the Attorney General v. Santen, 20 
& 27* Car. 2. the Chief Baron would not let it be found ſpe- 
cially, but directed the jury to find ſor the defendant, who, as 
officer, had received the moncy fer the duty as for wheat. 


Feb. 14, 1729. 


DE 


mY ccc 
| 
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Term. Paſchæ. 
1730. 
Lord Sutherland & Ux' v. April 26, 1730. 360. 


> plaintiff's wife obtained an interlocutory judgment 2 
againſt the defendant, and before final judgment married ; tory, and before 
and after the final judgment the huſband and wife brought a final judgment, 
feire facias thereupon fur the de endant to ſhew cauſe guare ex- the court will 
ecutio non, Ec. and now the defendant moved to ſet this judg- ”** (ct it aide. 
ment afide ; but the court refuſed to do it upon motion, and 

put him to his audita querela —Nota, this being an action in cur? 

ſcacc, a writ of error lies only to the exchequer chamber, 

where they have no juriſdiction of error in fact. 


April 30, 1730, Sir James Reynolds, one of the Judges of the 
King's Bench, appointed Lord Chief Baron of the Exche- 
quer in the room of Lord Chief Baron Pengelly, who died 


at Blandford in Derſet ſhire upon the laſt Lent circuit, about 
the 3oth of March luſt. 


* D E | A P. 283 
Term. S. Trinitatis. 
| | 1730. 


Chubbs v. Billington. Junii 6, 1730. 


361. 


5 plaintiff (being a woman) married after the interlocu- Feme marries 
tory judgment, and before the executing the writ of in- _ 
4uiry ; and it was now moved to fer aſide the writ of inquiry and before the 
E aud the inquiſition there on taken: But per tatam curiam it vrit of enquiry, 
was rifuſed, and the defendant was left to his audita 
querela . 
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De Term. S. Trinitatis, 1730. 


The Allorncy General v. White. Eodem Die. 


trial of an information for importing brandy by the de- 
fendant's teſtator; there was a ſpecial verdict, which 
found that the importation was upon the 10th of April 1725, 
but by the minirs it was in 1719 and 1720. Per titam curiam, 
it was permitted to be amendel, though it had been ence ar- 
gued. 
Cro. Lliz. t. Wils. 23, Stra. 1197, +» Burr, 38 3. Cowp. 841. Doug 
3 Term, Rep. 14% 3 Term. Rer. 750, 


* Benſun v. Olive. Junii. 8“, 1730. 


IL by the impropriator of Br:mley St. Lemard's in the 
county of Mid-leſex tor tithe hay, &-. 


The defendant in his anſwer tes not deny the plaintiff's title. 
but inſiſts upon exemption, as being purcel of one of the larger 
abbics which came te the crovin by the Tat. 31 Jen. 8. 


Now upon hearing the canſe the Lord Chief Baron thoughg, 
that where the defendant admits the general right, and inſiſts 
only upon his exemption, {ſuch admiſſion is ſufficient to put the 
defendant upon proving his exemption, and the plaintiff (al- 
though a lay impropriator) is ur.der no neceſſity of proving pay- 
ment of tithes to him. 

2dly, Adecrce in 1673 was offered to be produced in . 
dence, whercin the then impropriator, was plaintiff, and 
Semain defendant, and wherein the plaintiff's title was affirmed ; 
but the court would not permit this decree to be read, becaule 


the now plaintiff could not ſhew that the def2ndant clatucd ci- 


ther the tame lands, or under the {ame title as Semain. 

z4ly, It was objected for the plaintiff, that the defendant's 
producing miniſters accounts ia 34 & 35? Hen. 8. was not 
ſafficient, being ſubſequent to the Nat. 31 Hen. 8. but hn 
he ought to ſhew the ſurrender, or when it came to the crown 
But thi objcftion, was over-ruled. 

* qthly, A dced was produced by the plaintiff dated zoth of 
March 1690, and it was admitted it was old enough to be read 
without proof; but baron Carter objeed, that the plainriff 
ſnould give ſome account how he came by it; but the Lord 
Chief Baron ſuid he could not ſee the uſe of that, and it would 
be very inconverent ; for then there wuſt hove been an interro- 
gatory to prove this matter by depoſitions, for it could not be 
inquired into on the order to prove exhibits; and the 


- deed was read at laſt, brt by conſent, though the rcſt of 


the barons ſeemed to be of opinion with he Lord Chief Baton. 
ctlily, 


Y 


De Term. S. Trinitatis, 1730. 


3thly, Another deed in 1694, was offered, but objeQed to 
by the defendant, as not being old enough to prove itſelf; and 
ger curiam, this deed was not admitted to be read; for though 
ſometimes thirty-five or even thirty years has been thought 
ſufficient, yet not where it is objected to; but the uſual rule is 
forty years. 

6thly, The plaintiff hath brought an action againſt the de- 
fendant upon the jtat. Ed. 6. and obtained a verdict, which he 
offered now in evidence; but it was oppoſed, becauſe this was 
a matter which happened after iſſue was joined in this court; 
und the plaintiff not being able to prove that that trial was for 
che ſame lands, the court refuſed to admit it. ELD 

Voeta, At laſt the bill was retained for a year, and the plain- 


tiff to be at liberty to bring his attion in the mean tin. 


* Rex v. Reſevere. Junu. 99, 1730. 


INFORMATION fer importing ſalt without payment of the 
duties, for the treble value cn the tat. 89 Anna; and alfo 
for one hundred pounds penalty on the ſtat. 5* Geo. 1. c. 18. 
che defendant being concerned in unſhipping, knowing the du- 
ties not to be paid: There was a verditt rege. 
And upon a motion for a new trial an objection was ſtarted by 
Baron Comyns, that the information laid it, that it was without 


v.Jty being ſatisfied or paid, or warrant for landing the fanic, 


whereas the ſtat. 8? Ann ſays, * pail, or ſecured to be paid;” 
Mr. Attorney General therefore gaze it up that he could not 
have judgment on the ſtat. 89 Anne for the treble value, but in- 
{ted that he might on the other part of the information for the 
penalty of one hundred pounds, on the ſtat. 5? Geo. cap. 18. 
which has not the word ſecured, but ſays,-ſhall aver and above 
tte penalties already given forfeit one hundred pounds: and up- 
on this the debate was, whether judgment could be arreſted as 
to part, and given pro rege for the other. There was ſome doubt 
and difference in the court about this, and it was adjourned to be 
farther argued, wheretore I have not now ſet down what was 


then offered on both ſides. 


* Kerſlake Adin” of Frankpitt v. Pannel & ab. 
June 15, 1730. | 


ILL for a diſcovery and relief, ſuggeſting that the defen- 


dants broke in the room of the inteſtate (who died ſud— 


denly) and took away ninety-nine broad pieces, twenty-two. 


guincus, bond:, notes and memorandums. 


A deed 3: years 
eld does not 


prove itſelf, 


A verdict refuſ- 
ed to beread be- 
cauſe, nut prov- 
ed to be touch- 
ing the lame 


lands. 


pP. 296, 
30 4+ 


Whether judg- 
ment can be ar- 
reſted as to part, 
and given pro 
rege as to the 
other part, upon 
an in{ormatiun. 


Ailen 74. 


Poſt pl. 
378. 


9 F. 207, 
365. 


Bill for a diſco- 
very and relict, 
ſuggeſting that 
defendaut broke 
into the inte(- 

tatc's room and 


took away 99 broad pieces, &c, diſiniſled, a- proper at law, the equity in the bill beg 


deuicd, 


On 


366. 


Money paid in · 
to court, and 
verdict ſor the 
deſendant, the 
plaintiff being 
a pauper, ſhall 
have it paid 
out to him. 


* P. 288 


367. 


Bill to reulecm 
a Mortgage of 
37 years ſtand- 
ing. 


* P. 289 


De Term. S. Michaelis, 1730. 


On the hearing, I objected that this was proper at law, the 
defendants having denied the whole equity of the bill, and that 
this was a mere tort, and that trover would lie for the money, 
Sc. and cited the caſe of Dr. Sloan v. Heathfield ; and on the 
other ſide were cited 1 Vern. Hunt and Matthews, 2 Vern. 33. 
But per totam curiam, the bill was diſmiſſed with coſts. 


Lee v. Holland. June 17, 1730. 


NDPBIT ATUS afſump/it, the defendant brought ſixteen ſnil- 
lings into court; upon the trial there was a verdict for the 
defendant, and now the plaintiff moved that he might have the 
ſixteen ſhillings out of court, though the verdiQ was again: 
him, which was ordered accordingly. But nota, the plaintiff 
was a Pauper, otherwiſe the defendant would have had the üx- 
teen ſhillings towards his coſts. | 


i 


— — 


* D E. 
Term. S. Michaelis, 
1730. | 


& 


Dean CP v. North. Oct. 2y, 1730. 


R. Vert) had been in poſſeſſion, as mortgagee, ſince 1686 ; 
he apprehending that there would be no redemption, the 
mortgagor having gone off inſolvent, and having more than 
the value upon the eſtate, looked upon it as his own, and kept his 
accounts of this eſcate intermixed with his own (which was ve- 
ry conſiderable) for many years ; but in the year 1720 a bill was 
brought by the repreſentative of the mortgagor, after thirty- 
ſeven years ſince the time of the firſt mortgaging, for a redemp- 
tion; and Mr. North preferred a bill for a forecloſure, and up- 
on hearing the uſual decree was made, that he ſhould account, 
ha ve all juſt allowances, and be examined on interrogatories, 
which he was; and it appeared thereby, that the eſtate was 
indebted to him above five thouſand pounds: now it was mov- 
ed for the plaintiff, that the defendant ſhould produce all books, 
writings and papers relating to the account on oath ; which the 
court ordered as to the books and papers (though not “ directed 
in the decree, and though attended with the circumſtances be- 
fore-mentioned) but made no order as to the writings relating to 
the title. 


Ter 


. £5. O£z=*... a. -« 


De Term. S. Michaclis, 17 zo. 


Terry v. Harriſon. Eodem Die. 


T was moved that an injunction on an attachment ſhould ex- 

tend to ſtay the defendant's receiving Sour/-Sea unnuities; 

which was granted, the anſwer not being come in, and this be- 
ing according to the prayer of the bill. 


Fricker v. Mcore. Oct. 28, 1730. 
HIS day the court ſuppreſſed depoſitions, becauſe they 


were taken before the plaintiff's ſolicitor, who was one of 


the commiſſioners, and alſo ordered the ſolicitor to pay all the 


cofts, or an attachment to go againſt him. 
Snotoden v. Herring. Nov. 6, 1730. 


HERE churchwardens have paſſed their accounts at a 

veſtry, the ſpiritual court ſhall not afterwards proceed 

againſt them io account upon oath ; ſo held per totam curiam, on 

a motion to diſcharge the rule to ſhew cauſe why a prohibition 
thou!d not go. 


a /D 
«} 134%" 


In;u-Qion to 
ſtay Ucfendant's 
receiving S. 8. 
Annuities. 


369. 


Depoſit ions 
ſuppreſſ d be- 
cauſe a commiſ- 
ſioner is ſolici- 
tor for plaintiſſ. 


370. 
Aſter a church- 


warden's ac- 
counts allowed 
at a veſtry, the 
{piritual court 
ſhall not pro- 
ceed againſt him 


to account on oath. Ante pl. 318. 


* The Altoracy General at the Reiaiion of Jackſon v. 
The City of Coventry, Nov. 10, 1720. 


T was moved that the defendants, who were truſtees for a 
charity, might produce their books and writings relating to 
the truſt, and which they conſcilcd in their anſwer, and that 
they were ready to be produced as the court jhould dire : but 
der totam curiam denied, for though the information was again: 
the body, yet it was only as they were truſtees, and not as a cor- 
poration, and this being their private evidence, they ſhall nc: 
be obliged to diſcover it; and it is not like the caſe of corpo-- 
ration books, or court rolls, which are of a public nature; and 
iron Comps laid that it was the opinion of Lord Trevor, that 
where the diſpute about the cuſtom of the manor, Sc. is be- 
tween the Lord and a ſtranger, who conteſts any of the cuſtoms 
of the maror, there the Lord ſhould not be obliged to let him 
nave the inſpection of the rolls, becauſe it was his private evi— 
dene; but if the ciſpnte is between two copyholders, or be- 
wenn a copyhoder and the Lord, he ſhall produce the tolls, 
al ; c1mit copies to be taken thereof, : 


* F. 290 


371. 


Corporation is 
truſtees“of a 
charity, not 
obliged to pro» 
duce their books 
relating thet c- 
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371. 


Where the time 
for anſwering is 
out, the defcn- 
dant ſhall be 
deemed in con- 
tempt, though 
no attachment 
ſealed. 
Ante pl. 32 5. 
P. 201 


373. 
Tithe?” bin 
diſmiſſed ſor 
want of parties, 


/ | 
| 4 44 * 


374» 


7 of þ 

Bill diſmiſſed 
tor want of 
making the 
commiſſioners 
elexcile parties. 


De Term. S. Michacli:, 1738. 
Lord Berkley v. Verden. Nov. 17, 1730. 


PON a motion for time to anſwer, it was declared it ſhould 

be an cſtabliſhed rule for the future, that where time for 

anſwering is out; the defendant ſhall be deemed in contempt; 

though no attachment is ſealed z and in ſuch caſe he ſhall not 

have farther time to anſwer without cnteAng his appearance 
with the regiſter as upon a contempt, fer tot cur”. 


Hooper v. Lethbridge & all. Nov. 19, 1/30. 


ILL by lay impropriator for tithes in Pilton in the county of 

De von; ſome of the defendants infiſted by their anſwer that 

art of the lands, of whicl, tith's were Ccmunded, ought to pay 
tithes to Mr. Incledon, who was intitled to à portion of tithes in 
Pilton ; other defendants inſiſted that they were tenants to Mr, 
Kolle, and that King Henry the eighth granted to his anceſtors 
their lands and the tit hes there, prior to a grant of the reQury 
under which the plaintiff claimed ; ucither Incleden nor Mr. 
Nolle being made partics, it was objected that the plaintiff could 
not proceed as to theſe lands reſpeQively ; and though, Mr. In: 
cledon was before the court as plaintiff in the croſs bill, yet /a 
praying an exemption as to other lands; both objections ver 
allowed per totam curidmi. 


o 


Makepeac: a v. Needler © al and the Aitorney 


* 


General. Nov. 21, 1720. 

ILL charges that the plaintiff was bound for Clarke (who 
B was dodr-keeper and accouiutant cf the impreſt money to 
the commiſſioners of exciſe) tor, juſtly accounting and faithful 
performance of his duty during the time he continued in his of- 
lice, which was from. November 1727 to June 17 50, in which 
time Clarke had received a conſiderable ſum, but had paid 1norg 
than he had received about * one hundred and ſixty- one pounds ; 
and ſo it would appcar by the books of account delivercd by 
Clarke (when he went out of his oflice) to the defendants, who 
were accountants to the commiſſioners of exciſe ; notwithſtand- 
ing which it vas pretended, that Clarke was indebted, at the 
rime he went out of his office, above two hundred pounds, and 
thereupon a /cire facias iſſued againtt the plaintiff on his bond, 
whereas he charges that if there was any tuch arrear, it was in- 
curred before the time he (the plaintiſf) became bound, and 
therefore prays againſt the Attorney General (who was party to 
the bill) chat proceedings might ſtay on the /cire facias, and that 
the other defendants (accountants) might diſcoxer if Clarke did 
not, on his going out of ofhce, deliver tuch books cr account 
ro them, and that the plaimntiff nught have liberty to inſpeer 
them, ata takc copic: ul hi On (xpence. 


ao 


a 


De Term. S. Michaelis, 1730. 


To this whole bill the defendants (ac-ountants) dewurred, 
becauſe the commillioners of exciſe were not made parties; and 
Upon arguing it for the plaintiff it was infiſted on, that there 
was no neceſſity fur ſuch parties, for the Attorney General hav- 
ang the ſuperintendency of the whole revenue, he ltoud in the 
place of the commiſſioners, and could licigate the account with- 
out them: but per tetam curiam, the detendants (demurring ) ap- 
pcar to be only miniſterial officers to the commiſſioners, and in 
nature of ſcrvants, and they thought the commiutſioners now in 
Ecing ſhould be made parties, though the commitſion might be 
varied from the time the plaintiff firit became bound; and al- 
lowed the demurrer. 


* The Biſbep of Hereford v. Cooper & al' & con- 
| tra. Nov. 21, 1730» 


vas moved for leave to read the decree and depoſitions in 
a former cauſe, ſaving juſt exceptions ; and though this had 
been formerly taken to be a niotion of courſe in this court, and 
was now every day done in chancery, yet the order could not 
now be obtained, there being 1v9 Barons againit txvo ; the two 
who oppoſed it diſtinguiſhed between this court and the court 
of Chancery; there they had but one judge, here were four; 
and if depoſitions ſliould be offered to be read, and two Judges 
thould be of opinion they ought not, and two of another opini- 
on, yet they muſt then be read, there being no juſt exception. 


(But quære de ceſt reaſon.) 
Rex v. Allen. Dec. 7, 1720. 


N extent iſſued againſt Allen the receiver general of the 
A land tax and duties upon houſes in the County of Norfolk ; 
«li Inquiſition taken on that extent finds ſeveral perſons indebted 
to Allen to the amount of fourteen thouſand pounds, but molt 
of theſe were ſmall debts ; ſo that if ſeparate extents were to 
be taken out againſt each ſeparate debtor (as the old and uſual 
practice of the court is} the value of the debts would be ſwal- 
lowed up by the expence of ſo many extents: Mr. Attorney 
Gencral therefore moved, that inſtead of taking vat io many ex- 
rents, a receiver might be appointed {who ſhould give ſecurity) 
to collect in theſe debts, and pay them to the deputy remem- 
brancer of this court for the“ benefit of the crown, it being al- 
i for the benefit of all parties to fave the expcnces of to many 
©-'-nt>. And per curiamn, thi: was grand. 
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The court di- 
vided in a moti- 
on of courſe, 
which was to 
read a decree 
and depoſitions, 
ſaving juſt ex- 
ceptions, Vc. 
they mult b 
read. 


376. 


Upon an extene 
to ſind debrs, 2 
great number of 
ſmall ones arc 
found: @ rc- 
CCIVET i- 4p 
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A-Redor com 
pounds with 
pariſhioners for- 
tithes at for 
Mnche per an- 
num, and dies 
before the end 
aß the year. 


F. 295 


275 
Ante pl- 364. 


Amendment of 
an aviwer by 


the draught, 


P. 296 


De Term. S. Hilarii, 1730s 


Anonymous. 


RE CTOR agrees with a pariſhioner for his tithes ſor a 
certain ſum payable yearly at Michaelmas ; the rector dies 

the beginning of September, the agreement determining by the 
death of the parſon, the ſucceſſor ſhall be intitled to tithes in 
kind only from the death, and the executor of the laſt incum- 
bent to a proportion according to the agreement till the time of 


his reſtator's death, and this 1s by an equitable conſtruction. 


Quere the caſe of Muly and Webber, wherein it was ſo re- 
folved in Scaccario. 


*DE 
Term. S. Hilary, 


1730. 


—— 


— 
— —̃ 


Rex v. Roſevcre. Feb. 12, 1730. 


HIS day the Lord Chief Baron gave the opinion of the 
whole court, that judgment ought to be arreſted in toto. 


See this cafe before PI. 364. 


The Biſhop of Ely & al' v. James & al. 
Eodem Die. 


A BIT.T: was brought for a commiſſion to aſcertain the bounds 
of leaſehold lands belonging to the biſhop of Fly, inter- 
mixed with freehold lands belonging to the defendant Kenrick ; 
the other defendant James who was ſteward to Kenrick) by the 
draught of his anſwer ſwore, that twenty-five or thirty acres 
had, thirty-five years ago, been allotted to the bithop ; in the 
ingroſſment it was, by miſtake, made two hundred and fifty or 
three hundred, and % ſworn ; whereupon I now moved (on an 
oMiavir of the miſtake, and how it came) to amend the anſwer 
in this; which was granted per totum“ trrianm There was an- 
other miſtake of eighty-ſixacres inſtead of ſixty- c ight,. but 2% 
they would not let us amend, becauſe the draught and wgro + 
ment were the ſame. 


iy 


De Ter. Paſche, 1731. 


At Serjeants Inn. Feb. 18, 1730. Loghy. 285 
Alaudſley. 


LAY impropriator by his bill ſcts forth, that in the yeor Tithes. Bill by 

A 1724 he was ſeiſed in fee of all impropriate tithes in the whey de: le nds 
townſhip of //*/thaup/ton in the parith of Dean in the county of * 
Lancafler. | 3 

Upon the hearing he went no farther in his evidence of the Fc 4 prove 
title, than that about thirty-ſour vears ago theſe tithes were re— wu roy 
puted to belong to the Andertons of Lo/tuck, under whom the Anderten, un- 
plaintiff claimed; it was objected for the defcndant, that here der whom he. 
was not a ſufficient title ſhewn, ſince a layman was not capable claimed, and 
of tithes in Pernancy but from the crown, ſince the 32“ Ven. 8. ſufficient. 
and therefore it was incumbent on the plaintiff to ſhew how he 
derived them out of the crown. 

But per totam curiam, if he had ſet out in his bill a title un- 
der the crown, and derived it down, he mult have proved it as 
he had ſer it forth; but ſince he had not, this proof was ſuffi- 
cient. ( Quod nota, & ure former practice.) 
Ihe defendant in his anſwer inſiſted, that his lands were diſ- Where a gene- 
charged as being parcel of the poſſeſſions of the abbey of Cock- f « 
erſand, diſſolved by the Stat. 3i* Hen. 8. But there having partial one en 1 
been ſeveral inſtances of payment of tithes of corn in kind, not be admitted. 
they * farther alledged, that fince no hay had ever been paid, in proof. 
that as to /, ſpecics of tithe they ought: in all events to be diſ- P. 297 
charged, as againit a lay impropriator 

But per curiam, though a defendant may in equity inſiſt on ſe- 
veral defences which are contiſtent, yet having undertaken to 
prove a general exemption, and failing in Vat, he cannot have 
the bene nt of the other point ; ſo the defendant was decreed to 
account generally. e 


— 
— 
ww 


D E 9. 2. 


Term. Paſchæ, 


1731. 


— 
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Siddon v. Charnclls & aP. May 6, 1731. ITE 


Upon the marriage of his ſon, ſettles his eſtate upon his Mortgagee gets 
* ſon for life, then on the intended wife for life, remainder 2 ſettlement in- 
to his hands by 
indirect means, 
yet ſhall ne be 
A. ohliged to dei;- 

ver it up, 


to the hcirs of the huſband on his wife begotten, remainder to 
che right acirs of the wife, 


EP. 299 
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782. 
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wttcd ro put 
| | n kis atit wort , 


. 209 


Le Term. Paſehe, 173. 


. cies, the ſon has iſſue B. and C. by his wife, and dies, the 
wite marries again, and the and her hufband agree to convey 
their intereſt to B. the eldeſt ſon, and for that purpoſe depoſit 
among other deeds) this ſettlement in the hands of an atiorn'y 
to draw an abſtract of the title, and then to deliver them all m- 
” + 5 hands of E. for the uſe of B. after the conveyance tothe 

on 

B. dies without iffue, ſo that the lands came to C. the ſecond 
fon, who demanded this ſettlement made by the grandfather, 
and preferred a bill againſt the attorney and againft a pretended 
mortgagee (as alleaged in the bill) for té have it delivered up 
to him: * the attorney in his anſwer admitted that he had the 
ſettlement, ſet it forth in lt werba, and ſaid he was ready to 
produce it as the court ſhould direct; but before the hearing 
ef the cauſe he delivered it to the mortgagee. 

And it was now inſiſted for the plaintiff, tha: though a court 
of equity might not oblige a fair parch.zzer to de, up a ſe- 
curity, which corroborates his title, whatever means he procur- 

ed it by, yet that the defendant (the attorney) having had 2/is 
in his hands for a particular purpoſe, and delivering it up per- 
&rnte lite, was guiity of a breach of truſt, and of ſuch a mil- 
demeanor, that a court of equity would compel him to procure 
the deed, or commit him until he did. 

But the court thuught he was equally a teuſiee for the mort- 
gagee as for the mortzagor (who was only tenant in ſpecial! tail. 


«nd no kne levied or recovery ſuffered) and therefore Amed 
the 138 


Hughcs v. Owen, May 11, 17 31. 
BII.L was taken pro confeſſo, the defendant being brought 


up three times, and charged with it, and not putting in 
any auſwer ; » | now moved (upon an afhdavit that the defendan: 
was in SArezvfbury gaol at the time he was fcrved with the ſub- 
tone, that he employed an attorney in the country to appear 
and put in an anſwer for him, but neglected it, that he had fince 
been removed to the Tleet, where he had continued ever fince 
in poor circumftances,' but had lately procured money to defend. 
us Caule) that he might be at liberty now to put in his anſwer. 

But per totam curiam the motion was denied; and indeed 4+ 
thought there was neither reaſon nor precedent for it. 

Ate. The bil! was brought by a ſecond morrgagee to have 
the ctate abſolutly Ly virtue of the ſtature of 457 5 . M. 
cp. 16. the defendant not giving notice of the tirſt mortgage, 
wEica the defendant denicd, Lat not by «das it, 


Ne 4 


99 * 9 %. 


De Term. Paſche, 1731. 


— 


Rex v. Jans vel Smith, May 12, 1731. 282. 


, debts finds: 
himſelf to find debts. er ae gre 


Upon the inquiſition Sit (who was a merchant in Bidli- debted to the 
Ford) was found indebted to Fans in one hundred and fifty pounds, ſub-collectot ef 
money had and received to the uſe of Jans. the 8 
Fans therefore moved for an immediate extent againſt Sn. 4% fur e 
upon this inquiſition, and upon an affidavit that Suit was in ROWE. 
{uſpicious circumſtances, and that the debt was in danger of be- 
ing loſt. 
But per tctam curiam (wiz. Lord Chief Baron Reynolds, Baron 
Carter and Baron Comyns) it was denied, becauſe it might be of 
dangerous conſequence in the caſe of a trader; and it did not 
appear, but that this was a ſimple contract debt, and that this 
one hundred and fifty pounds was not the money of the crown ; 


7 ANS, ſub-colleQor of Bididiſord, takes ont an extent againſt N ent to find 


| befides, the affidavit did not go far enough, and was not ac- 


cording to the old form. 


P. 301 
384. 


* Kennedy CP v. Goodteoin. May 13, 1731. 


[3 ECTOR brings a bill for tithes in the pariſh of Sorrh On- Modus of al. 
dien in the county of Eſſex ; 30S. per annum 
The defendant infifts upon a modus of four pounds ten fhil- ” @ — 
lings, payable yearly at ſuch a day, for his farm called Quince FH — N 
arm, which vas thirty pounds per annum. 
It was objected for the plaintiff, that this modus was too rank, 
and of that opinion was the whole court ; and the detendant 
was decreed ty account, 
A uta, the caſe of Edge v. Oglander, Ter. Hil. 1691, was 
cited for the defendant where a modus of eight pounds for a 
farm of eighty pounds per annum was allowed to be a good 
modus; and allo the cafe of Biſhop v. Arundell, Paſc. 1705, 
where a modus of twenty-lix pounds er annum for a farm (not 
Axing of what value the farm was) was allowed. 


Pereyes v. Robertſon & ali. Fodem Die. 388 


I. 
NAN by bis will deviſes his leaſchold eſtate, and other Deviſe of = _ 
his chattels real to his fon I, and to the iſſue of his e in d 
body; and if he die without iifue, to his fon , and the ifſue of (es ee 
his body; and if“ he die without jiſue, io C. Cc. 5 ee bo 
Per tetam curiam, the whole intereſt veſts in F/ Ailliam, and ſhall the firſt device. 
79 to his cxecutors or adminitbators, and the limitations over 1 Ro. Abr. 
are void. 1 
Moore $10. 
8 $16. 37; 3: Very . 


x * 
PF WW 22,7 Þ-! 


* 
3 | | 
ww P. 302 
4 | Freehold eftate 
_ $538E de viſed to 1c 
+ Jold for pry - 
"$3 . raent of debts, 
1 yet the perſon. 
+ ſhall be ficſt ap- 
"IF puci, there ba- 
3 ing no ney as 
WO} | tive words, 
= - 
2 
P. 303 
380. 
Interpleader. 
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; bill. 
f 
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De Term. Paſchæ, 171, 


* A man dcviſcs all his freehold houſes, land and heredita- 
ments in Mftchaven to three truſtees, to hold to them in truſt, 
that the frechold eſtate ja)! be ſubject to, and be fold and dil- 
poſed of by thein for payment of his juſt debts; and after diſ- 
poſing of ſome particular legacies he gave to his nephew the 
reſt. and refidue of his good, chartels, debts, rtzhts, credits, 
vnd perſoral tate not before diſpoſed of . 

Hercupon the queſtion was whether the perſonal eſtate ſhould 
bo firlt applied tothe payment of the debrs, notwithſtanding the 
rea) eftute was ex;rul:ly deviſed for that purpoſe. 

Tve counſe] for the defendants (who were the truſtees and 
reſidua ry legatee) inſiſted that the real eſlate being not onl) 
made ſt bject, but directed to be fold for payment of the debts, 
the perſonal eſtate ſhould not be applied for that purpoſe, and 
Ciied 1 Lew. 283. 2 Jenn. 718. 

But per 19am curiam, here being no negative words to exclude 
the perſonal eftute from being applied for the payment of debrs, 
:/ut oaght to be fiſt applied for the benefit of the heir at law 
(who was the plaintitf); and decreed accordingly +. 


* Errington v. The Attcrney General & the Exccutors 
of Sir Ran. Knipe. May 25. 


PON a bill of interpieader by the plaintiff againſt the At- 
torney Genera), and the executors of Sir Randolph Knife, 
it was agreed frr curign, that there is a neceſſity of annexing 
an aſñda vit to the bill, or elſe it is demurrable to. (But guare 
it there is any necelluy here only private perſons are defen- 
gant. ) 
In this caſe the Attornev Genera! had put in the common 
anſwer, wiz. that he was a ftranger ro the matters in the bill, 
and that he hop.d ihe interitlt of tte crown would be taken 


ur 0 
Car c ol, C. C. 


+ By Lord C. Hard:ricle, in the caſe of Muller a bond creditor v. 
Fuclſon & al" beir and cxecutor of teflator, upon a rehearing at Zince!n's 
Jun hall, Faly 2, 174). The general rule is, that the perſonal eſtate 
ſhall be firſt charged with payment of debts and legacies, and the teſ- 
tator cannot exempt it from being liable to his debts, as againſt creditors 3 
but as between heir and executor he may charge them upon any other 
fund, which is not primarily liable, and diſcharge the pertonal eſtate, 
There are feveral ways, by any of which a man may give his real eſtate 
tor payment of his debts; us firſt, to truſtees; ſecondly, by way of charge: 
in equity, which this court will decree to be performed; or thirdly, he 
my direct that his real eſtate may be fold for payment of his debts ; but 
Jet him do it what way he plcaſes, none of thojte ways will make the real 
eſtate ſirſt chargeable, if there be not in the will, either expreſs words, 
or a manifeſt intent to diſcharge the perſonal eſtate, but it ſhall be ſirſt 
liable. Pile 2 . 668. Cub. 73. Prec. in Can, 101. And quere 
the cuſes of Wade v. Jiifie, 1 Nov. 1732; Brumball v. Wilbraham, at 
the rolls, 1734; and Staplrion v. Coleville, at the rolls, July 17, 173%» 
:Mtewlcd Fuly 10, 1736, cram Lord Taibots 
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law by either party, When he had acknowledged the debt and 
paid the money into court, but did not know to Which of the + P. 304 


De Term. S. Micbaclis, 1731. 


The defendants F Knipe's executors) now unoved, that Me 


plaintiff's bill might be diſmiſſed, and the injunction diſſolved, 


and that they might have the eighty- nine pounds three ſhillings 
und fix pence (brought into court by the plaintiff ) paid to them. 

This was oppoſed by Mr. Attorney General, who at the lame The Attorney 
time praved that he might he at liberty to withdraw his general * pur . 
anſwer, and put in another anſwer, inſiſting on the. particular — 72 
right of the crown to this money. ral anſwer, and 

And per tetam curiam it was granted, and thought it would to put inan- 
be very unreaſonable to diſmiſs the plaintitf's bill, or diſſolve ther, anſiſt ing 


the injunction, and to leave him“ afterwards to be harraſſed at 2 the p eu- 
lar right vtahe 


CrUuWi, 


parties to pay it to; and now the defendants are becoine in na- 
ture of plaintiſſs. 
Quare if the plaintiff has any thing more to do, when both 4 Vern. 252. 
anſwers arc come in, than to move that the,defendants may in- 
terplead between one another? 


' Woodward v. Aſtley & aP. May 26, 1731. 257. 


ER curiam, after an anſwer is come in, it is too late to reſer Impertingnee 


X , 8 ſcaudal. 
the bill for impertinence; but it is never 260 late to refer 2 
for ſcandal, g Ante Fl. 94. 
9 » P. 305 
Term. S. Michaclis, 
4731. 
Rex v. Burrell. Nov. 6, 1731. ab. 


PBOURRE LL was outlawed at the ſuit of Lyſ{zmb in a plen of Porndage to 
debt in the common pleas, from whence a ſpecial capias the ſheriff upsr 

utlagatum iſſued, and ſeveral lands of the defendant in the $77 
county of Deen were ſeiſed. 

Ihe outlawry being tranſcribed into the exchequer, a Levar: 
ſſued to the ſheriff, by virtue of which he levied the rents and 
profits to the value of fixty pounds. 

The defendant obtained an order for fix wecks time to plead, 
and to have reſtitution of the money upon giving ſecurity, which 
order was ſerved upon the ſheriff, and which he was Willing w 
<mply with, drdu@ing li 2::mdage, according to the ſtat 

Neu 
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Officer of cuſ- 
toms feiſes two 
cables, one 
whereof i: on- 
ly foreign, the 
court retuſed to 
remove the ac- 
on of treſpaſs 
rom B. R. 


z ill to eftablifh 


. 
modus's. 


Milk: Payment 
ot part for the 
hole is a bad 
modus. 


An half penny 
for each calf, 


good. 


A ſmonk penny 
for tire-wovud, 
good. 


De Term. S. DMichaclis, 1731. 


Now upon motion for an attachment againſt the ſheriff for 
not obeying the order, the queſtion was, * whether he ſhould 
not retain his poundage, or thould be left to have it allowed' in 
his accounts with the crown. is | 

And the court ſcemed clearly of opinion he ſhould detain his 
poundage, and pay the reſidue only to the detendant, but would 
not abſolutely determine it in this method, 


Barkley & al v. Walters. Nov. 6, 1721. 


Cuſtom-houſe officer ſciſed two cables on board a ſhip af-- 

ter the was cleared, and brought them on ſhore, being 
not re ported; one of them was a foreign cable, and ſo forfeited 
by the ſtat. 30 Geo. 1. c. the other he would have brought hack; 
again to the 1thip, but the matter refuſed ꝛ0 receive it, unleſs he: 
could have them both. 

The owners of the ſhip brought an action of treſpaſs againſo 
the ofhcer far taking fiſty thouſand pounds weight of ropes and 
cordage in B. R. ſo I this day moved to remove the action into 
this court, the defendant by ing an officer of the revenue, acting 
in the execution of his oface, and the foreign cable being ac- 
tually condemned in this court. | 

But it not appearing, but that the action was brought in R. 
R. for the other cable oy, the court denied the motion. 


* Brinkloo & al v. Edmonds Rector of the pariſh of 
Newton Longville in the County of Buckingham. 
Nov. 7, 1731. 


BILL was exhibited by the landholders, &c. to eſtabliſſ. 
ſeveral modus's in the pariſh of Aez:79n Longville in the 
County of Buckingham. 

Firſt, that tithe milk ought to he paid by every tenth evening 
and mcrning's meal in kind ſrom Hoe Monday to the ſecond day 
of November, to commence upon the evening of Hoe Monday (7. 
e. the Monday fortnight aftcr Eafter day) and the morning fol- 
lowing to be taken by the rector at the place of milking, and no 
tithe milk to be paid for the refidue of the year. : 

But pcr curiam, this is void upon the face of it, being only 
% payment of part for the whole. 

The ſecond was a modus of an half-penny for each calf in 
licu of calves, payable on HM edneſiluy before Eafter : this was 
admitted bv the defendant, and eſtabliſhed. 

The third was a ſmoak penny, in lieu of fire-wood burnt in 
their reſpectiye houſes, which was alſo admitted and eftabliſh- 
ed. 


The 
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De Term. S. Michaelis, 1731. 


The fourch was an hal{-penny, payable on ſheer day for the 
wool of each ſheep dying between Candlemas and theer day, 
which was like wiſe admitted and eſtabliſhed. 

The fifth was four pence per month, payable on ſheer day, 
for the tithe of wool of every hundred ſheep thorn in the pariſh, 
which were brought into it after the ſecond day of February. 

* As to this it was objected for the defendant, that the wit- 
neſſes differed in their evidence as to the time of payment, one 
proving it to be payable about Eaſter, the others a few days at- 
ter ſheering day; but notwithſtanding this objection it was ella» 
bliſhed, the defendant having no proofs in the cauſe. 

Sixthly, where the pariſhioner has ten lanibs, the tenth i= due 
to the rector on Saint Mark's day; if nine, the rector is to have 
one, and pay the pariſhioner an half-penny ; if eight, he is to 
have one, and pay the pariſhioner a penny ; and when ſeven 
lambs, the rector is to have one, and pay the parith:oncr three 
pence half-penny ; but ſor a leſs number the rector is to have no 
lamb, but is only ro bave an half- penny paid him for cach 
lamb under 1even. 

This was eftab!iſhed, notwithitanding, it was objected that 
by the caſe of Reignoldt v. Vincent a payment on Saint Mart's 
day was adjudged void. Bur nota, it was proved in this cauie 
that the parſon had a benefit ; for when there were ten lambs, 
after the pariſhioner had taken two, the rector was to chooſe 
ni- One. 

Seventhly, the like modus as to pigs was alſo eſtabliſſied. 

Eighthiy, three eggs for every cock and drake, pavable on 
Ii”edneſilay before Eaſter ;—and for every hen and duck reſpec- 
tively three eggs, in licu of tithe eggs and chickens and ducks 
hatched in the pariſh, eſtabliſhed al! as above without trial, the 
defendant having no proof, 


* Drake v. Hopiins. Nov. 13, 1731. 


OT A, it was tlis day declared by the court upon a motion 

ſor a rehearing in this cauſe, (wherein it was granted, 
though after two years and an half ſince the &.crec, and after 
ne parties had been long before the deputy upon ther charge 
and diſcharge) that for the turere vo rehearing thovidl be grant- 
ed, unleſs application was made for it within kx months after 
pronouncing the decree. 


Penny v. Bailey. Nov. 17, 1731. 


ROVFR was brought in the common pleas a gainſt a cul- 
to:n-houfe officer on quantity of tea and other goods; 
and in the declaration the plaintiff tin e in a great coat, 1cddle, 
hig, and ſpurs. 
* * 
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in extent 
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ment ON UN »i4s 


termatiou for 
beiny CoOncerne 
cd in unth:p- 


King, &c. is 11 
bar to an infor- 


nation againſt 
other fer the 


ver, Lane chung. 


De Term S. Michaelis, 1731. 


Now it was moved by Mr. Solicitor General to remove the 
action into this court, upon an affidavit that the tea and other 
goods ſciſed were actually conden ned, and that the defendant 
had not ſeiſed the great coat, Ec. and they were only thrown 
in to give a colour to his action there ; the plaintiff not coming 
to ſhew any cauſe why the action ſhould not be removed, the 
rule was made abſolute, 


* Niblett v. Daniel. Nov. 18, 1731. 


'T was this day declared in this cauſe by the court, that if a 

cauſe is brought to hearing, and there is an objection for 
want of parties, and the court lets the cauſe ſtand over with li- 
berty for the plaintiff to add a party ; if at party is a materi- 
«| defendant, and concerned in mtereft, the depoſitions taken be- 
tore, cannot be read againft this defendant, he not being a par- 
ty when iſſue was joined, and the commitiion exccuted. 

A Then what method to take, fince they cannot examine 4 
2570, becaule publication was paſſed before. 

Ir was alſo declared in this cauſe, that for the future no will 
©: a real etate all be proved as an exhibit, 


Lady Lawley alias Halpen v. Halpen. 
% 


Feme covert, who had brought a bill againſt her huſband 
A by her preclein amy; having ſome ſuſpicion that the huſ- 
band and the prochein amy were in a confederacy, moved to 
change ker prochein amy atter there had been a corſiderable pro- 
egreſs in the cauſe ; which the court at firft were in ſome doubt 
abour, becauſe it would be a queſtion whether the ſucceeding 
oreefiein amy would be Fable to the coſts before his time; but at 
iaft thev ordered that there Tould be a new one named, he en- 
ring into a recogniſance to anſwer the coſts, and abide the or- 
der en hearing. 


Te Allorney General v. Popple/tone. 
Dec. 2, 1731. 


N atrial before the Lord Chief Baron Reynolds at Weftmin- 
() er, upon an information againft the defendant for being 
concerned in unſlüpping. Wc. contrary to the ſtat. 8% Anne, it 
vis objected that one Rufſe!! had been ſound guilty on an infor- 
mation of the ſame nature for the ſame goods, and was actually 
in cgecution in the Veet upon that judgment; and therefore the 
crown could not have a double ſatisfattion, and quoted Mecre 
553. A 62. Cre. Eliz. 480. and inſiſted that in this caſe an 
Audiio Quere's did not lice 
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De Term. S. Hilarii, 1731. 
The Lord Chief Baron thought the defendant might have 


pleaded this matter puis darrein continuance ; but however, that 
Nuſſel's being in execution in the Fleet was not a ſatisſaction to 
the crown; and ſo the defendant went into evidence, and on 
proof it plainly appeared, that the witneſs for the crown was 
perjured, ſo Mr. Atrorney General gave it up; and there vas 
a verdict for the defendant. 


— — — — — 
D E * P. 312 
Term. S. Hilaru, 
1731. 
Bond v. Barrow. Jan. 27, 1731. 396. 


PON a bill for tithes of aſſart lands; Baron Comyns ſeem- Bill for tithes 
ed to be of opinion, that the words de novo afſartatis & f _ eee 
a ſſartandis, in the grant of Edward the Firſt, ſhould be con- 8 
ſtrued to extend only to ſuch lands as were at that time aſſarted, 
or intended ſhortly to be ſo, and not to ſuch as in future ages 
ſhould happen to be aſſarted, eſpecially if no tithes have uſual- 
ly been paid ; as if a man grants tithe wool of his ſheep that he 
hall have ſeven years hence, if he had no ſkcep at that time of 
grant it will be void. Quære Hob. 132. 


Hcad & Us" v. Winter. Feb. 1, 1731. 397- 


IBELL in the ſpiritual court for theſe words Moll Winter Prohibition to 
is a whore and a common whore, and plier in a bawdy- the ſpiritual 
houte ; and there was a ſentence againſt the defendant for pen- court for words 
ance and for coſts, and excommunication denounced purſuant to 1 
the ſentence. ; 
* A prohibition was moved for, on a ſuggeſtion that the words * P. 313 
were {ſpoken in Londen ; but nta, upon the face of the libel it 
appeared, that the words were ſpoken in the pariſh of 
in the dioceſs of London; fo that though it inight be in the dio- 
cels, yet it did not follow that it was in the city, as in truth 
that part of the pariſh, where the words were ſpoken is in Mid- 
dleſex, and therefore it was inſiſted for the defendant in prohi- 
bition, that it was too late after ſentence to come for a prohibiti- 
on; and of that opinion was the whole court, and diſcharged 
the rule to ſhew cauſe why a prohibition ihould not go. Cired 
for the plaintiff in prohibition, 1 Vent. 343, 352. Nota, theſe 
were before ſentence. Cited for the defendant, Offley v. Mit- 
N 4 al” 


* 


| De Terin. Paſche, I 73 2. 


a'l, Mic. 1717. 2 Salk. 548. March 73. Stat. 23? Hen. 8. c. 


/ 


9. 1 Ke. Apr. 3:8. £..1, 2. 17a. 01, 243; 


398. Por v. Seymour. Feb. 19, 1731. 
Tithe herbage III. for tithe herbage for ſheep depaſtured in the pariſh 
ſhall not be paid three or ſour months after they had been ſhorn, and then 


2 7 8 were removed into another pariſh, and jhorn there; and cited 
, IS 94 . — ** * 
: for the pla int iq, Coleman and Barker, Paſchæ 1726, and Dum- 


rin, 
mr and Ming field, 1 . M. (cited there). But per curian, 
ny tithe heibage fhatl be paid for ſuch ſheep becauſe they are 
Animalia Iructnsfa. 
* P 21 ! : 
* . * Qs FR 7 p * 
7 Steinen v. Digby. Fodem Die. 
Turnip: hen TN this cauie the court declared, that where land is ſown with 
aft. 07415 = *wynips aiter the cori is cleared, and ted with jheep and 
1 * e p ' * . . — . 
cicare.) i! ba. cattle, that tithe fhall be paid cf ſuch turnips ; though 


NE ROE TOY it was inhlted upon for the deſerdant, that the foil in that coun- 
Mall payiich es, ty (/ wrd/i're) was diy and Tandy, and tat this method of 
buſbondry improved the land, ſo that the plaintiff had zhericres 
loc imus ot Corn, and had received the tithe of lambs and wool 
of the ſhecp ſo fed, before: but the court orer-ruled this de- 


ſence, ard ſaid it amounted to a rom H, ad to turnips. 
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| 47-9 Rex v. Irilkinſn. May 22, 1732. 
| Oictns, tho YO avd Comtes Tiilkinjm were conſtituted receivers 
| rhrer racreot. general of the duties on houtes ſor the county of Turk, i& 
al”; and upon the 20th and 21k days of Junta 1717, they, 


together with Tee as their Turety, entered into the uſual 
bond for the fanhiul dilchargc vf their truſt. 
| Upon the tuft of Novewbrr 1715, Thomas Wilkinſon died, 
| but Ces continued to aft, amd reccived ſeveral ſums of mo- 
| cv, although the com:mifſion being joint, the authority, as was 
ps inüned, determined by the death of Tu. 
In 1724, Hutch inſn became uneaſy, and was unwilling to 
cominue any longer tecuiity 3 whereupon Charles Wilkinſon ap- 
plicd to the lords of the treafurv, and upon fuch application 


the bond in 212717 was delivered up. 
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De Term. Paſche, 1732. 


* Upon the 28th of January 1724, Charles entered into a 
new bund with new fſuretics for duly accounting to the 28th 
of Nowember 1724. Nola, the condition recued that Charles 
Wilkinſon was conſtituted receiver general, u hercas uc had no 
new commiſſion, but at in 1717 only. 

Afterwards Charles Wilkinſon paſſed his accounts to Lady-day 
724, and had his Quietrs for each year to that time. 

He afterwards became greatly in arrear for the years 1725 
and 1726, and was then removed from being receiver, and judg- 
ment was obtained againſt him and his turetics on the bond of 
the 28th of January 1724. 

Charles II "ilkinfon, on the third of September 1723, having, 
upon the marriage of his fon Andrew with the daughter of Mr, 
Teſſop, ſerrled an citate in poſition upon ine {aid Andrew, Mr. 
Attorney General, in order to over-reach this ſettlement, oþ- 
tained an order for an immediate extent againſt Charles IWNkin- 


fon and his eſtate, to extent to all lands and tenements which 


the ſame Charks IWilkinſm had on the 20th day of January 
1717, being the time when he firſt became accountable to the 
crown, upon a ſuggeſt ion that he was greatly in arrcar for the 
vears 1725 and 1726; and accordingly an extent was made 
out, reciting that Charles Wilkinſon was accountable from the 
2orh of January 1717, founding it on the ſtat, 13 K. cap. 4. 

For the defendant we now moved to diſchirge this extent; 
firſt, becauſe it is not a caſe within the “ ſtatute, he not remain- 
ing an account within the meaning thereof, fince ihe —_— 
ſion, which was joint, determined by the death of Thomas Mil- 
kinfon in the year 1718. 

diy, Becauſe they ought to go no further back than I ad- 
day 1724, to which time Charks It ilkinſon had paſſed his ac- 
counts, and obtained his Prietus ; and if this method was to 
prevail, it would be of dangerous conſequence to purchaſors, 
and render Quictus's of no dect. 

The court now reſuſed to determine this nice point upon a 
motion, but ordered the defcr.dant to plead. 

The defendant accordingly pleaded this ner, to which Mr. 
Attorney General demurrod. and upon the 234 of May 737, 
ne Court alter ſolemm argument were nee 01 opinion, 
14 gave judgwen tor the detendant, 
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De Term. S. Trinitalis, 1734. 
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Rex v. Knight Exccutor of Fenwick, 
June 10, 1732. 


URGISS, a collector of the exciſe at Thetford, paid to 

Abraham Ward one hundred and eighty-two pounds of 
the king's money ; Ward drew three bills of exchange upon 
Michael Fenwick his correſpondent in London, for that ſum, pay-- 
able to the commiſſioners of exciſe, value received of Burgiſe, 
being the king's money. 

Fenwick accepted the bills, but did not pay them, and they 
were returned proteſted. 

Fenwick dies, and after his deceaſe one of the billmen of the 
exciſe office made affidavit of theſe facts, that the bills were 
underwrote accepted (not ſaying by whom )=—that they are till 
due (not ſaying to ww/9m that Fenwick died in bad circum- 
ſtances (which was too general and uncertain)=—and that the 
king was in danger of loſing his money from Fenwick. 

* Upon which affida vit a commiſſion iſſued, reciting this mat- 
ter, to inquire if theſe bills were accepted by Fenwics. 

An inquiſition was taken upon this commiſſion,, which finds 
the matters aforeſaid, and upon that a ſcire facias iſſued againſt 
the executor of Fenwick. bY 

We now moved in behalf of the executor to ſet afide the 
commiſſion, inquiſition and ſcire facias. 

Firſt, upon the uncertainty of the affidavit, which is not pur- 
ſuant to the old rules ; and there ought to be the ſame certainty, 
or a greater, to ground a commiſſion than an extent; but this 
objection was over-ruled. 

Secondly, that no commiſſion ought to have iſſued in this caſe, 
becauſe Fenwick only accepted the bills, and it did not appear 
that one farthing of the king's money ever came to his hands; 
and therefore the crown ought to have taken a remedy againſt 
Ward; beſides, commiſſions themſelves are but of late inven- 
tion, and there is no inſtance where they have iſſued in a caſe of 
this nature. | 

Thirdly, that a commiſſion cannot iſſue aſter the party's de- 
ceate, no more than a diem claufit extremum can iſſue where 
nere is no debt upon record before the party's death. 

But the court refuſed to determine theſe laſt matters upon 
r2vtion, and put us to plead or demur, 


Nota, 
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my 


De Term. S. Michaelis, 1732. 


Mora, another ſcire ſacias againſt Knight was quaſhod per tam Seire = perch 
curiam, it being made returnable the 18th of May, which hap- ©? 6. 1 
WP. . . cenſion day, 
pened to de A cenſin day, which by act of parliament is des 


3 . quallcg. 
non juridicus; ſo that the defendant had no day in court. 
5 *DE 
P. 320 
Term. S. Michaelis, 
0 1732. 
of 18 | 8 
N TE 
1 The Eaſt-India Company v. Naith & al. 402. 
5 Oct. 25, 1732. 
0 BILL was exhibited for a diſcovery and ſatisfaction ſor a Notion to er- 
a fraud and breach of truſt in the defendants in the Feft- _ — 
* Indies : the bill was filed in Michaelmas term, 12731; all the e 


11 defendants (who were ſupercargoes and writers) but one, had they were the 
anſwered ; but n9ta, the principal defendant came over but in plaintiſſs ſer- 


5 July laſt, ſo he could not be ſerved with preceſs to appear till vants, and they 
then, which proceſs was returnable the firſt day of this term, 1 
and he appeared on that day. 10 — pleaſed, 
The Eaft Indie ſhips being obliged to go out the Jatter end 
* of this moath, it was moved in behalf of the company, that 
t two of their Captains, who were ſworn to be moterial witneſſ- 
es, and not likely to return in leſs time than eighteen months, 
bs might be cxamined de bene eſſe, ſaving juſt exceptions, which 
was alledged to be often done in Chancery, though there was no 
75 ny >" 4 for it in this court, but only where witneſſes are aged 
or ſick. | 
& This was debated by ſeven counſel of a fide, and the mo- P. 321 
tion was refuſed per totam curiam; what they principally went 
A upon was, that it there was a neceſſity of examining theſe wit- 
ho neſſes, it was a necetlity of the plaintiff's own creating; for it 
5 appears they are as ſervants to the company, and they might 
Fi : have employed other ſhips and captains: adly, that it would be 
Gi putting a great difficulty upon the detendants, ſince the witneſſ- 
of | es are to go fo ſoon; ior though Nai might croſs examine 
(ba ving appeared) yer it is impotſible he jhould get interroga- 
5 tries prepared (conſidering the many charges in the bill) within 
5 r'e time, though the plaintiff might be prepared with his. 
n 
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403. 


Depoſit ions in 
the original 
cauſe not per- 
mitted to be 
read in the croſs 
caute, becauſe 
the point in if- 
ſue in the cross 
caule was not 
in iſſue in the 
original cauſe. 


„ 


454. 


Commiſſion to 
tet forth lands, 
zn what caſes it 
ſtall or ſhall not 
{2 granted, 


De Term. S. Michaelis, 1732. 
CV riſtian v. Wrenn & aP. 


Oct. 26, 1732. 
B by the vicar of Cr9///hrvaite, in the county of Cumber- 


land tor tithes. 
the deiendant infiſted on a cuſtomary manner of payment 
of tithe wool of the elder ſheep, by weighing the wool and de- 
vering the tenth part without fraud to the vicar, ahne wiſu 


© ftractu; bur this was over-ruled on the authority in Hol' 
107. 

They alſo inſiſted on a modus in licn of lambs and the wool 
of Iambs the firft clipping, when they are called hog ſheep, 
Dig. eleven pence lor cv tenth lambs, and fy in proportion for 
a leſs number. 

They alſo preferred a croſs bill to tabliſh this modus, but 
varied from at in the anfweor, that whereas here it was ſaid, 
« and ſo in proportion, & c.“ that fact nut being true, /ere the 
proportion for each under ten was [ct out, as for nine lambs nine 
pence half-penny, Oc. 

The plaintiff examined no witneflcs in the croſs cauſe, but 
obtained an order that the depoſitions in the original cauſe ſhould 
be uſcd in the eroſs cauſe. 

Now upon the hearing, the plaintiff in the croſs cauſe offer- 
ed to rcad the depoſitions in the original caufe ; but it was ob- 
jected, that the Modus in the croſs cauſe was a different Modus 
from that in the anſwer to the original bill, and therefore waz 
not in iſſue on that examination ; and of that opinion was the 
whole court: ſo rhe plaintiff had a decree for an account in tlic 
original cauſe, and the croſs bill was diſmiſſed with coſts. 


The Biſhop of Ely v. Kenrica, Nov. 16, 1732. 


F a bill is preferred for a commiſſion to ſet forth lands, the 
particulars of which the plaintiff doth not know ; and if the 
defendant doth not admit the plaintitF's title, but denies that he 
has any lands in his poſſeſſion belonging to the plaintiff, in ſuch 
caſe a court of equity will not grant a commiſſion, b-cauſe that 
would be admitting the plaintitF's title in general, though the 
particular lands were not known. Indeed if the plaintiff's title 
was admitted by the defendant, and the diſpure was only about 
rhe particular lands, Here a commiſion would be proper; and 
in the preſent cuſe the title being denied, the bill was diſmiſſed 
Þy 1/ree Barons contra Compns, who was for directing an iſſue. 
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De Term. S. Michaclis, 1732. 


3 
405. 


PILL 2s preferred for a diſcovery of the defendant's An anſwer per- 
title, and lor an account ci the rents and profits ef the mitted to be 
eſtate amended, 


The deſcndant in his auſwer ſaid, that he purchaſed the ci- 2 


tate in the ycar 1676, and had continnect in poticflion ever tif's benefit, 
ſince, and received the rents and profits theroo! ; upon recollec- and the defen- 
tion the defendant dilcovcre, that by agreement on the pur- dant being 
chaſe the vendor and his wite were to continue in poftt lion, xr ag 1 
and receive the rents and profits during their Ivo, which they — 

did until the year 1590, and the defendant hath ever fince: ub 

on motion the court gave leave for the defendant to am en. { his 

an{wer in this particular, it being rather ror the plain, t benc- 

tit, and the delendant being muaty „cats 91 age, 


Rex v. Hard. Eodem Dic. 7 


Halliday v. Nabb. Nov. 17, 1732. 


Next ent iſſued ggainſt Hratam N ι at the ſuit of Cur- Return te a 
ter the receiver yencral of the an! tay for the county of inquiſit zen n 
Norfolk, teſted the „ch of April. zn cxtcut, i: 
Another extent Wiued againſt the fame Hur at the ſun of nen. 
Burgiſi collector of the 4 teſled the 28th of April, which 
was delivered to the ſheriff of N the 29th, and the other 
was delivered to him the brit of av. 
Inquiſitions were taken on both upon the {cond of May, and 
the ſame jury found effects of /7/ar/ to the value of two hun— 
cred pounds, and to each * inquifition annexed the like ſchedule; * P. ; 2 
and the ſheriff returned on both the inquiſitions, that he had 
ſeiſed theſe goods to the value of two hundred pounds, nt as 
rus domme? regis. 
Upon which, two vendiriont exponas's were directed to in 70 
ſell theſe goods; he, finding that by theſe returns he was likely 
to be charged with both theſe ſums, now moved the court that 
he might either have liberty to amend his returns to the inquiſi— 
rious, or that he night not be obliged to obey the wenditiont ex- 
ponns's until rhe parties, for whoſe benctits the extents iſſucd, 
had litigated the right of preference of their extcnts. 
But the court refuſed both, and left him to make ſuch return 
to the e-nditiont ,,, as he could by Izv; (which ſeems 
hard.) And 
Mita, T apprehend that the ſtatute of fravls and perjuric> 
vot extending to the crown proceſs, the ſheriff ought to have 
taken an inquiſition on that extent which bore te/le firſt, and to 
have made the common rcturn upon that, vis. that he had ſeiſed 
the money found in manns rep's; and the 3 being found by 
the ſecond inzufſition, to have returned upon 7%t, that the 
fame wc fe 15 by virtue of the ſirſt inquiſition, and then he 
would! not have been twice liable. 
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There can be 
no preſcription 
in non deciman- 
do again't a lay 
rector, any 
more than 
againſt a ſpiri- 
tual rector. 


P. 326 


De Term. S. Hilarii, 1732. 
*DE 
Term. S. Hilarii, 
1732. 


At Serjeants Inn, Feb. 20, 1732. 


Lady Charlton v. Sir Blunden Charlton. 


ORD Chief Baron Reynolds declared it as his opinion, that 
thers could be no preſcription in non decimando againſt a 
lay rector, any more than againſt a ſpiritual rector, and that 
they were equally intitled to tithes of common right; and that 
it was ſufficient for a lay rector to ſet forth ina bill, that he was 
ſeiſed of the impropr:ate rectory; and if he made out his title 
to that, it would he ſufficient, without putting him to the proof 
of having received tithes ; and to this opinion Baron Compns 
ſeemed to aſſent ; but nota, he diſtinguiſhed between one who 
ſet up a title to the refory, and one who intitled himſelf only 
to the tithes, or any /pectes of tithes, within a pariſh ; for in 
this laſt caſe the plaintiff ſhall be held to ſtrict proof, not only 
of his title, but alſo of the perception of all the tithes he ſets 
up a title to; and in this preſent caſe, the plaintiff having ſet 
forth a title in Sir Fræncis Cheriton (under “ whom ſhe claimed) 
to all the tithes in the pariſh of LZucford (except ſuch ſmall 
tithes as the vicar uſually received) and not to the rectory; and 
the defendant denying the plaintiff's title to tithe herbage, and 
the plaintiff not being able to prove any herbage tithe ever paid, 
though ſhe attempted to prove an unity of poſſeſſion for above 
ſeventy years, yet the bill was diſmiſſed. 
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De Term. Paſchs, 1733. 
* DE 
Term. Paſchz, 


— 


Fox v. Bard tell & al, & © contra. 
April 16, 1723. 


A VICAR prefers his bill for tithe hay, ard all ſmal! 


tithes. 

The defendant infiſted (among other things) that the dan 
and chapter of /orzvich was intirled to all the great tithes, and 
conſ:quently to tithe of hay, unlels the vicar could thew that 
he had uſually received tithe hay; but the dean and chapter 
having ſaid in their anſwer, that the vicars had been intitled to 
all tithe, except corn and grain, the court thought this ſuffici- 
ent evidence to {ſupport the viear's right ta hay, without putting 
him to farthcr proof of having received it; and decreed ac-— 
cordingly. 
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DK 
Term. S. Trinitatis, 


1733. 


— 


Gibb CP v. Gocdman & a, June 11, 1733. 


ILL for tithes by the vicar of Pedminſer in the county of Sa- 
nee“. 72 

The 3 jnſiſted on a modus of four pence for the 
milk of each cow, and fix ſhillings and eight pence for every 
tenth calf, for the tithe of all calves. Meta, no day was alledg- 
ed in the anſwer, which, according to former precedents, ſcem- 
ed to be a fatal objection ; yet per totam curiam, the defendant 
was permitted to prove the day by depoſitions ; and thereupon 
the court directed an iſſue to try the ſame, with liberty to in- 
dorſc the en. 

Nota, the Lord Chief Baron took this diſtin&tion, that in an 
anſwer the day might be ſupplied by the evidence, ſo as to be a 
foundation for the court to direct an iſſue; but in a croſs bill to 
citablich a modus, a day muſt be exprefsly alledged. 
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270. 


A vicar's right 
to tithe hay 
made out from 
the defendants 
anſwer, though 
the vicar had 
not uſually te- 
ceived it. 


409. 


Wodus of 4d. 
{or tithe milk. 


Where the da 
of payment o 
a modus i 
omitted in an 
anſwer, it ma 


be ſupplicd by evidence; alit+r if emitted in a bill to eſtabliſh a modus. 
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De Term. S. Michaclit, 1783. 


. 220 Nota, it was objcaed, that the ſix ſhillings and cight pence 
Modus of 6. was too rank; and it was not alledged, that any thing was pay- 
8d. for one able it there were leſs than ten calves ; both which ſeemed ma- 


calf in ten, and 
© 658. and fs teria} ohjections: but the court thought a verdi&t might make 


leſe in propor- it good. 

tion, if under May the 2oth, 17 34, this cauſe came on again upon the re- 
ten, is bud. turn of the Poſtea ; ; the jury found the ifſue for the modus for 
Moore 278. the milk, and that the modus of four pence was payable at Faſ- 
8 .. ſo as to that, the bill was diſmillcd with cofts both at law 
Co. Eliz. 786. and cquity, as10 ſo much, 

A: to the other modus for calves, the jury found it, but no 
day when payable z but upon the objection that it was not laid, 
an ſo in proportion, if there be a leſs number than ten; ; 
and the jury not having found it ſo (if they had, quare if » 

would have made any difte renee) the deſendant was decrecd to 
account for the calves, but no colts were allowed on either 
fide at law as to this modus, the ſud being for the detendant, 
the lun for the phaintiff. 


P 32 * DE 


Term. S. Michaelis, 


Gs Nrlebar v. Sncad. Nov. 10, 1733. 


fter puinica- 1415 day the court made « general order, that when pub- 
aa ang lic tion wis paſſed, and the depoſitions delivered out 
$i GANT RONIS toe 

end ant to be copied, they would in no caſe enlarge publication, or give 
publication can liberty of examining any more ates,” 


never be en- 


Leg. d. ha R 
. he Toten of Nottingham v. IWozd. Eodem Die. 
ili for an 42- III. ſets forth that they were a borough by preſcription, 
ent of roll that they were incorporated by the charter of Henry the 


and relief d [- 
milled, as pro- 


Sixth, by the name of mayor and burgeſes—that king John by 
charter c med all their ancient cuſtoms and privileges, reſerv- 
a rent of nity -rwo pounds per annum, tat time out of min 


» 2 

tncy were iords of the nanor, and as ſuch, time gut Of WING c, 

title ro 4 toll of two pence per ton for all goods navigated on 

IN ver Trent vinhin the manor ; that the r carried 
P. 221 foe „a quantity of goods; and therefore the Lill was for a 
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very, aCcuumt and reliet. 
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De Term. S. Michaclis, 1733 


33. 


The defenCant demurred to the account ar relief, for that 
this was properly dcterminable at Jaw by action or viiftref,, and 
the rather, tor that it did not appear by the bill, that the plain- 
tiffe had aſcertained their tele at law. 

Now, upon arguing this dewurrer, the plaintiffs counſel in- 
ſiſted, ſirſt, that this was in the nature of a bill of peace; to 
this it was anſwered, thut this is nt like a ſuir againſt the inha- 
bitarts of a vill, or tenants of a manor, whe may e bound 
by one decree ; but the defendant here 1 is a ſtranger, und a de- 
crce againſt him could be of no validity againſt any other. 

Sccondly, the plaintiffs counſel ſaid, that here being a for- 
farm rent reſerved by king 7's charter, this was a pretoga- 
tive cale, and tv ſupport this leveral caſes i in Iſur dels, about 
ſuit to the king's nalls, were cited, where it is laid, the ſce— 
farmer thall have the prerogarive to ſue as the king could: hut 
it was anſwered yer curiam, that thoſe cafes arc not applicable 
to this; for the fee-farm here dots not appear to be relerved 
our of the toll, for king Jo/in's charter did not grant it, but only 
conhrmed what the plans had belore; fo per tetan euriamy 
the demurrer was allowed. 


Rex v. The Governir, &c. of Cheiſa TWater-works. 


Nov. 13, 1733. 

N extent iſſued againſt Sparymv ; an inquiſition taken there- 
A on ſinds Negus indebted to Sparrow. 

* Neaus bing dead, a ſche facias iflucd to the ſheriff of 
Middleſex to warn the exccutors, adminiſtrators and uccupic is of 
the goods, &c of N epus tO appear. 

To this the ſheriff returned, that Neue had no exccutors or 
adiminiſtrators, but that the governor and company of Chelſea 
water-works occupied and poiſeſſed ieveral of the goods and 
effects of Negus. 

They come in, and crave Dyer of the extent, ivquifiton and 


feire facias, and plead that they were rat Gecuricrs Of any ui 


the goods of Negus, & de hoc porent le ſuper patrian, Cc. 
To this the Attorney General demurred, for that they cught 


not to have concluded to the country, but cugkr to have con 
cluded with the general averment, et Fe im parati d 


for this is no an{wer to the extent, but only ro the return of the 


zheriff; ſo that here is na iſſue joined bet deen the Atoviury 
re and them. | 

And tor this reaſon judgment Wis g'ven £7 iCiim CUI 11%; #2 
vege 


41 2» 


Bill by an in- 
Fant by his pro- 
chein amy diſ- 
miſſed for want 
of proſecution, 
the coſt ; arc loſt 
if infant or 

och” amy dies 

ore they arc 
taxed, 


P. 333 


474. 


Bill for tithes, 
and lays a cuſ- 
tom for the pa- 
Tiſhioners to 
give notice of 
fer'ing out 
tithes, or {Lat 


© there is ſume ſuch 


cuſtom, bad, and 
diſmiſicd with 
coſts. 


P. 334 


De Term. S. Hilarii, 1733. 


Morgan v. Crompton. Dec. 5, 1733. 


BE by an infant, who ſues by his prochein amy; the bill 
was diſiniſſed for want of preſecution, but before the coſts 
were taxed the infant died; it was admitted, that by the death 
of rhe rachein amy the colls would have been loſt, and ſo they 
are hv the death of the infant before coſts taxed, per chu totius 
curid. 


2 D E 
Term. 8. Hilarii, 


Beaver v. Spratley. Jan. 28, 1733. 


HE plaintiff as leſſee of Mr. Blagrave, impropriator of 


Strafietd Mortimer in the county of Berks, brought his 
bill for tithes of wheat, barley, Cc. and ſet forth, that by cuſ- 
tom in that pariſh all the occupiers ought to give notice to tie 
perſon intitled to 17e tithes, of ſetting forth their tithes, o“ there 
was ſome ot ler cuſtom of tlic like natuss, and that the defendant 
had not given nutice, and prayed an account. 


Now upon the hearing it was objeRed for the defendant, firſt, 


that it was Anrenuſonable the occupier ſhould be obliged to give 
notice to the perſon iutitled to the tithes, for he might live an 
hundred miles out of the pariſh. 

Barons Carter and Compns thought there was ſomething in 
this objection; though the Lord Chief Baron thought this well 
enough, fur notice to the ſervant would be good notice in that 
caſe. 

* The ſecond objection was, that it was too uncertain, © gr 
ſome other cuſtom of the lite nature ;”* to which it was anſwered, 
that this bill was not to eſtabliſh a cuſtom, but only for an ac- 
count, and the cuſtom was only alledged as an inducement to 
that demand; though in the firſt caſe greater certainty was re- 
quired, becauſe it is to be the foundation of an iſſue, which is 
generally directed before a court of equity eſtabliſhes a cuſ- 
rom. 

But per tetam curiam, this is a fatal objection to the cuſtom, 
and i&at being the foundation of the plaintiff's demand, we can- 
not decree an account without firſt eſtabliſhing the cuſtom ; and 
the bill was diſmiſſed with coſts, 


Ercole 


| ens 1 


De Term. S. Hilarit, 1733. 


Brooke qui tam v. Day. Jan. 29, 1733. 415. 


PON a motion to diſcharge an order made at the fide bar Informatian of 


us Nr 1 an TN = ſeiſure ; a0 information at N 23 
Was for importing brandy and rum in Calks not contain , ” 
wn | ſixty gallons at leaſt; the 3 was as to the rum, » * 
ug | make it in caſks not containing twenty gallons ; which, as was 
objected, was making a new offence ; for brandy imported in 
caſks under ſixty gallons is forfeited by the ſtat. 44 & 5* W.& 
_ M. cap. 5. J. 8. but rum in caſks under twenty gallons, by the 
ſtar. 5* Geo. 1. cop. 11. /. 2. which is a different offence from 
what was firſt charged. - 
But nota, though the court admitted that a new offence could 
not be created by an amendment, yet they thought that this was 
| only a miſtake, and made the rule abſolute. Que mirum 
| * Blackett v. Middleton. Eodem Die. * E: 335 
= court was moved for leave to amend a bill by ſtriking One defendant, 
| out a defendant's name (who was never ſerved with pro- Who was never 
| ceſs, but voluntarily appeared and anſwered) without coſts ; 8 
of 4 but the court would make the plaintiff pay coſts, though it was . © ra 
his | agreed by the counſel at the bar, that there ought to be nv colts and has his coſta 
ul- ; in this caſe, on mending the 
the bill, by ſtriking 
X out his name. 
= 0 Smith v. Morgan. Jan. 31, 1723. 417. 
= : 
: 
T 7 | A BILL was preferred for twelve or thirteen different ſorts of Bill for 13 ſorts 
3 tithes, and the plaintiff did not abridge his demand by his 2 2 _ 
5 replication: upon the hearing it was referred to an account, but ee FP 
coſts were reſerved generally till the report came in. 3 Ss ad 
yu Now upon the report it appeared the defendant was indebted dot not abridxe 
ell \ to the plaintiff for one ſpecies of tithes only (viz. wood) for- by hisreplicati- 
Las pounds, but not for any of the other tithes demanded by rhe ©» YE ee 
court decreed 


bill; and therefore it was inſiſted for the defendant, that the him vv 
plaintiff ſhould have his coſts only gucad the wood, which was rally. * 
* reported for him, but that he ought to pay coſts for all the others 

f demanded, and which he had not proved. 


we Neta, this ſeemed very reaſonabſe, the plaintiff not having 
"OY abridged his demand by his replication, bur having put the de- 


fendant to the trouble and expence of entering upon proof of 
1 the other matters. But the court (too Raſtily) decreed colts 
generally to the plaintiff, 
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Dr Term. Paſehæ, 1734. 
* fAlritins v. Dennett, Feb. 10, 1723. 


\ „In upon the marriage of his ſon makes a ſett!-2:ent on 
/ him by articles, and covenants that he would make hin 
W It full four thouſund pounds over and above all his debts, 
Sc. The very ſame morning the ſettlement was exccuted, he 
got his lon to execute a deed poll to covenant to contribute one 
Musee and twenty pounds towards the repair of a houſe and 
ditens which lay within Dagenhim Level z this deed poll was 
drawn by the fame perſon who drew the ſertlenicnt, and he 
ſwore that the ſon executed it with a ſeeming unwillingneſe, 
that he believed that the forher of the intended wiſe, and the 
truilves (who all ſwore the ſame) knew nothing of it ; and vp- 
on this c:ircumftance of ſecrely only, without any proof ot 
threuts or reftraint by the father on the fon, this deed poll (upon 
„ Di preferred by the for againſt the executor of the father) 
vas ſet aſide, as being in fraud of the marriage agreement. By 
Carter Compns and Thimp!in Barons (only in court) though it 
wos proved for the defendant, that the ſon had paid this one 
hundred and twenty pounds ar three ſeveral payments, about 
five years after the ſettlement, and about five years before his 
ther's denth, and yer had made no complaint of it *till two 
veirs after his father's death. 
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” Term. Paſchæ, 


Rex v. Lacy. May 17, 1734. 


ACY was deputy poſt-maſter, and became indebted to the 
4 Crown ; an extent iffucd againſt him. 

[Te iſo became a bankrupt, and the affignees under the 
commuilion obtained an order, that upon payment of what was 
due upon his bond, the extert might be diſchorged. 

Now upon motion to diſcharge this order it appeared by af- 
h-lavit, that Lacy bad prowiſed alſo to diſcharge a debt due 
irom his father (who was alſo depuiy poſt-mafter, and is fince 
dend) to the crown, ani for which a Diem cla'tfit extremum tad 


nec: anc therefore tat the aſiignees (who ſtood in the 


place of Lacy) ought not to have the benefit of this order, un- 


jeſo they would pay both debts purſuant to Lacy's promiſe ; ap 
0 


— — —— Nene 


De Term. S. Trinitatis, 1734. 


of this opinion was the whole gourt, and would have diſcharg- 
ed the order, but the aſſignees ſubmitted to pay the whole. 


1 — — — — * 
5, *D E P. 338. 
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5 Strudwick v. Pargiter an infant. June 29, 1724. 41. 
ot . 
n * ſor 3 ditec very of lands to make them real offers, in Exceptions can- 
9 the hand; of the wir (the defendant) tc 2vſwer a bond debt 2 taken to 
v of the motber whilſt ſole, and given above twenty ycurs ago, i kad op 
N and on which, as charged in the bill, nu iatercit Lad deen kt ad by 
0 paid. it, but may 
t Tue deſendant, who was an infant, put ia bis anſwer Ly his amend it when 
18 guardian, but it was not full, therefore the plaintilF took ex- le comet of age. 
0 | ceptions to the anſwer, which coming on this day to be argued, 


it was objected for the defendant, that no EXCEPTION could * 
taken to an infant's r er, by which he could not be concluded, 
and might amend it u hen he came of age; anc a caſe was cit- 
ed in chanccry, H.. 1753, corar: Lord Tah, inter Cilſn and 
Cole an infant and her 4 4 who were both exccutrixes of the 

teſtator, and had both joined in the probate of the will; aud 
the plaintiff expreſsly charged that a book was * come ro tus © . 33. 
nands of the defendant, whereby it would appear there was a 
conſiderable debt due from the 1eſtator to the plaintiff; the in- 
Fant (about twenty years of age] put in a ſhort anſwer, to 
which the plaintiff took exceptions, the matter being ſully wa 
{o)emnly debated cram Lord Chancellor Tallet, he wis clearly 
„f opinion no exception could be put in to an infant derendant > 
inſwer, and the exceptions were diſch urged ; and upon the 
0 -nthority of this caie and the reaſon of the kt! lung, the excepti- 

„us were diſcharged in the preſent caſe 


0 
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Lord Maſbam v. Harding & aP. july 15, 1734. * 
. 3 f 
e M15 day the court gave their opinions, and Ace Barms Vlete wit fey 
: | bs | SUNG 
3 } contra ron Thmpſon were clcariy Ol Opinion, hat 5 
4 nete 2 man deviſes a real collate to two rruſtees and their heirs, 
6 o be fold for payment of debts, © and makes thoſe rwo trut- 
Is es and a third jerion his e Yecvtor, . thor the tands, when told, 
4 ö Fart be gal, ard : = reel „ Aber: 182 3 Chan; Ca. 32 
1 Y : * 
of 1 . (. of 37M 


Iſſue directed to 
try a modus, 
though it 13 not 
proved exactly 
as la d in the 


; bill 
Vide PL 403. 
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De Term. S. Michaelis, 1734. 


2 Chan. Ca. 54. 2 Fern. 133, 281. 1 Roll Abr go. Prec. 
in Canc. 127, 136. Lib. 9, 98. Noy 69. Latch 187. Dyer 
264, 405. and Lord Nort/'s caſe of Bluck Uſher of ihe Rolls, 


cram Lord Cowper, Canc. 7 Anne. 
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1734. 
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Laithes © ai v. Chriſtian CP Vicar of Croſihwait? 
in Cumberland. Oct. 31, 1734. 


ILL by the owncrs and occupiers of lands in the pariſh of 
Croſthwaite in the county of Cumberland, to eftablith M- 
dus's; one in the two foreſts of Barrowda'e and Wyih burn with- 
in the pariſh ; the other, within the parith at large; but there 
was no variance cf the mydus's, only as to the ſums payablt ; 
ſo that they were in effect the ſamc as to the point in diſpute 
now, which was this: 

The p':in ifs by their bill laid their -r2d«s's to be for cvcry 
tenth lat. o, payable on Monday next after Mid/ummer-day after 
the Libs fallen, except ſuch as gere not alive oi I/arikummer-day, 
in lieu o lanibs and m/e wool of tuch Jambs which were called 
hog ſheep. 

"The deſepdant in lis anſwer admitted there were ſuch modus*s 
Payable as in the bill for lambs only, * but not for %½j wo; 
and moi of the witneſſes agreed with the bill, as the deſendant 
did, except the being paid for fe 20997. 

The plaintifis had but one or two witnefles to prove (and in 
the parith at large niy) that the modus was for lambs alive on 
Midſtmmer-day ; all the reſt of their witneſſes proved that it 
was for ſuch as were alive on the 1fonday next after Mid/ummer- 
day; which vari:1 from the bill, and therefore the defendant 
objected, that rhe plaintiffs had not proved the amdus 25 laid in 
the bill; but the defendan: having admitted, and his witneſſes 
agreeing wich the bill, but differing only as to the extent of it, 
the court tnought here was a ſufficicnt ground to grant an iſſue 
to ty the modus's, with liberty for the judge to indorſe the 
bien, which they accordingly directed. 


Tanuery 1735, Baron Comprye was mace one of the judges of 
the common pless, and William Harteſcue Eſq; Attorney 
General to the prince of Fal-s, wis appointed one of the 
d ꝛrons of the exchequer. 
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De Term. S. Hilarii, 1735. 


*DE P. 342 
Term S. Hilarii. 
1733+ 
At Serjeants Inn in Chancery Lane. 423. 


Feb. 19, 1735. 


WO joint purchaſors of à leaſe for years aſſign this leaſe Ttuſt of a term 
A a e * in jointenancy 
to n chird perſon (a friend of one of the jointenants, and 11 go to the 
3th the conſent of the other) but it was without conſideration, ſurvivor, in 
and na declaration of truſt was given, and ſo the defendant con- equity, as well 
jeſſed in kts anſwer ; the jointenant who conſented to aſſign died 35 at law. 
in Hebt. 
Upg the bill and anſwer the queſtion was, whether this truſt 
ſla r-fnlt for the beneſit of the jointenant ſurviving only, as 
it would at law; Gr whether the creditors of the jointenant that 
Ci, N.vvuild conc in for an equal moiety in equity. 
1,22, the truſtee was made cxecutor to him that died, and 
as Ao à creditor of his. | 
* Na, the two jointenants continued to receive the profits For P. 343 
jcintly after the aſñ gnment. 
Upon this ſtate ot the caſe the whole court were of opinion, 
that though ſurvivarſhip is looked upon as odious in equity, yet 
tht in this caſe the trutt thall ſurvive for the benefit of the ſur- 


Rex v. Williams. 


. viving ceftuy que truft only. 


In Chick Baron in the room of Lord Chief Baron Rey- 

mods og und Ivar. 5 :rjcant Parler made oxe of the Barons of 

the Exchiguer in the room of Baron Jorteſeue, who vas 
| oof the en 


REIT 1400 0 1 105 pleas. 


Tuly 7, 1738, Mr. Juſtice Campns of the common pleas made 


oy, 


4 


#1 
— 
* 


— 


— 


des 
0 1 


J 1 8 
. 8 yt * wy 
-*q, + 2 2 A» 
— -- 4 5 


— 
$ «4 


4 


= 

Ss 47 7 4 
# m&# 

oe 

pg” 2 


4 


L 
4, 
$. 
by 
* 
＋ 4 
„„ 
1 
2 4 
= 


P. 344 


424. 


Clover ſeed is 
2 {mall tithe, 


F. 345 


425. 


Preſcription in 
non decimando 
cannot be, 
even againſt a 
lay impropria- 


V1 4s 


De Term S. Hilarii, 1738. 
* D £ 


Term. S. Hilarn, 


1738. 


Wallis v. Pain & Underhill. 


HE court + decreed, that the ſeed uf the ſecond cutting 

of clover was a ſmall tithe : the Lord Chief Baron Cym- 

ns, Baron Carter and Baron Thompſon were of this opinion; but 
Baron Parker thought it a great tithe, as it partuok of the nature 
of the ſtals from whence it wis taken; (and this opinion, I 
think the belt} and in ſupport thereof was cited the coſe of Pom- 
fret Vicar of Luton v Laiwnd:r & al", July 8, 1680, tiches of 


clover graſs thr:thed, and made into horſe bread, and hogs ted 


with the ſeed, yct adjud god to be hay, and tithible tothe vicar, 
who was endowed of hay, and not to the impropriator, as a 
new and different tithe from hav ; bat notwithſtanding the au- 
thority of this caſe and the reaſon of the thing, judgment was 
given as above. 


*DE 


Term. S. 'Trinitatis. 


—— 


The Corporation of Bury v. Evans. July 2, 1739. 
HIS day the long controverted queſtion ſeemed to be ſet- 
tled, viz. That there can be no preſcription in non deci- 
mando, even againſt a lay impropriator, and that the preſumpri- 
on that ariſes from a conſtant non-payment, would not be ſutf:- 
cient, unleſs the defendant could thew, either that the lands 
were parcel of one of the greater abhies, or that ſome of the 
impropriators had rcleaſed the tithes. 


+ It has a! been decreed, ſince this caſe, at tue ſecd of clover is 
mall tithe, 
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De Term. S. Michaelis, 1739. 
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Tanes v. Meredith, Watkins & Ux' and Roberts. 
Nov. 10, 1739. 


1 plaintiff preferred his bill upon the ſtat. 11 f 12? 
. z cap 4. ſuggeſting that the defendants were papitts, 
educated in, and profefſing the popith religion, and that they 
(after the death or their father) had mad- a mortgage of the 
cſtate to the defendant Roberts, and that he (the plaintiff) as 
next proteſtant kin, had a right to redeem this mortgage, and 
to be let into the perception ot the rents and profits, purſuant to 
the ſtatute 'till conformicy of the heir. 

The defendants Merediths demurred to ſo much of the bil! 
as prayed relief and a redemption of the mortgage, for that the 
plaintiff had not made any caſe by his bill proper for relief; 
and as to the diſcovery, pleaded that they were not obliged ro 
diſcover any matters that might ſubject them to a penalty. 

* Watkins U added this to their demurrer, that Watkins 
the hutband was, and ſtill is a Proteſtant. 

Now this day Lord Chief Baron Comyns gave the opinion of 
the whole court, wis. of himſelf, Carter and Parker Barons 
(Baron Thompſon being lately dead) that the pleas ought to be 
allowed, but the demurrers to be over-ruled ; for though it was 
objected that no body could come to redeem a mortgage, but 
either the mortgagor, the heir, an aſſignee, or a ſubſequent in- 
cumbrancer, and the plaintiff was neither of them; yet the 
Lord Chief Baron ſaid, that a Pernor of the profits had hat 
Tight, and ſo had a tenant by Elegit, Statute Merchant, or Sta- 
Ne, or Tenant by the Curteſy or in Power ; he was in doubt as 
to the demurrer of Watkins (the proteſtint huſband) but as upon 
the hearing the plaintiff might be intitled to ſome things (gare 
what?) as to him, that demurrer was alſo over-rulcd. 


November 13, 17 39, this day Mr. Baron Might came up in 
the room of Baron Thun. 


April 1740, Mr. Baron Parker appointed one of the judges 
of the common plens, and Mr, Baron Ronde, an Ir:/? 
Judge, appoimed a Baron of the Exchequer here. 


Aoverher 1740, Sir Thomas Abney appointed a Barca of the 
Fxc1equer. 
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Mortgage by > 
popiſh bir may 
be redeemed by 
the next protel- 
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Fee - ſarm rents, 
receipts touch- 
ing the ſame. 


Levari lies not 
for a fce-ſarm 
rent, 


De Term. Paſche, 1741. 
*DE 
Term. Paſchz. 


174r. 


HIS day, April the 29th, 1741, upon the complaint ot 
Roberts & al' v. Myddletin Arm Rece:wer of the Fee farm 

Rents in Denbighſ/irre and the court declared that 
the receiver could not take more than four pence for one acquit- 
tance (though tor ſeveral years) if demanded by the perſon pay- 
ing the rent; and if ſuch perſon brought an acquittance rcady 
written, he was obliged to ſign it without any fee, purſuant to 


the ſtat. 33“ Hen. 8. cap. and if the party tenders his rent, 


but refuſes to pay for the acquittance, the receiver cannot di- 
ftrain for the rent and acquittance ; and in this caſe an attach- 
ment was granted, but reſpited on terms. 

Nota, the ſame day, in a cauſe between Lufton & al and 
Barker Clerk, Refor of Nerth Burton in the Courty of Yerk, | 
think the court ſeemed to be of opinion, that a Levari ought 
not to iſſue for a fee-farm rent (though there was one precedenr 
for it in 36 Car, 2. produced) bat that the proper remed 
was by diſtreſe. | 
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the plaintiff's glebe, and relief, 
whether not proper at law, 
Pill for bea-onage diſmiſſed, being 
proper at law, 10: 
See title agreement. 
Bill for a portion of tithes in a neigh- 
bovring pariſh, the vicar of that: 
parifh muſt be a party, 115 
A Vil filed but no proceſs taken out 
upon it, if a crofs bill be filed, the 
plaintiff in the original bill cannot 
compel the defendant to anſwer 
his bill firſt, 12.3 
Bill for tithes by the biſhop and ſe- 
queſtrator during the incapacity of 
| the incumbent, diſmiſſed for want 
| of making the inc umbent a party 
141 
Bill to be relieved againſt a judgment 
at law, though the matter ſug- 
| geſted was a — defence at: 
law, 78, Pl. 251 &f 262 
Bill to eſtabliſh a «ates, the owner 
of the inheritance mult be a party, 
187 
Bill brought for 2 preacher's penſion, 
183 
Bill by a vicar againſt a ſequſtrator, 
for an account of the profits dur- 
ing the vacancy, the biſhop muſt 
be a party, 192 
Bill to etiabliſn a right to liberties 
granted mult be ſet forth a title, 


195 
Cauſe heard without a neceſſary par- 
ty to a bill. 200 


Bill for a ſuit of court, and fee - farm 
rent or law ſilver, diſmiſſed as pro- 
per at law, 237 

Bill fortithes, glebe and common, 238 

Bill to carry a voluntary deed into 
exec ut icn, 241 

P Bil! 


Bill for eſtabliſhing a right to tolle 
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Bill to have the benefit and enjoy- 
ment of a watcr-courſe d:ſinifled, 
as being proper at law, Page 264 

Bill for whartage and keyage, whe- 
ther proper at law, 270 


Eill for tithes will not lie fer a per- 


petual curate, for he has no title, 
and is removeable at pleaſure, 
| 273 
Dill for diſcovery and relief, ſuggelt- 
ing that the defendant broke into 
inteltate's room, and took away 
ninety broad pieces, Cc. diſmiſſed, 
the equity being denicd, 287 
Pill for tithes diſmiſſed tor want of 
parties, 291 
Bill diſmiſſed for want of making the 
commitlioners of excite parties, 291 
After a bill is taken fro confiſſo, the 
defendant is not permitted to an- 
ſwer, 299 
Bill of interpleader muſt have an 
affidavit anneyed to it, or it is de- 
murrable to, | 03 
Bill ſor an account of toll and relief 
demurred to, and the demurrer al- 
lowed, 331 


Dill of Exchange. 
See note promiſſory, 


243 


Bond; and Obligations, 


A bond taken in the name of the 
crown by the caſhier of the eaciſe 
is good, 58 

See title de viſe. 

Security bond for a deputy poi -· maſ- 
ter for three years ſhall extend tur- 
ther, 275 

See lite extent, 34 


Cattle. 
ATTLE for the plough and 


pale, or killed for the uſe of a 
hall pay no} 
3 


man's own family, 
tithes, 
See tulr lithes, 


Certuinty. 


e inſormatii n, 254 


Church Nate. 


See title liglit-houſe, Page Ft 


Church an Churchward:n. 
See title prohibitioa, 229, 247, 289 


Claim. 
Ihe defendant claiming property in 
bullion 1eized in a ſhip to the a- 


mount of 10,0007. not obliged to 
{ſwear to it, 21 


Combination. 
See litle anſwers, Ce. 


Commiſſion and Commiſſioners, 


Commiſſion to examine witneſſes a- 
broad, in order to make ule of 
their depoſitions at the trial, 13 

Commiſhoners of rebellion, when 
they are to take ſecurity, 50 

Iſſues ſet by commiſſioners of ſewers 
diſcharged upon motion, G1 

Bill tor an injunction t© Nay pro— 
ceedings at law in the King's 
Bench, the court refuſed to grant 
a commiſlion to examine witneſſes 
at Barbadoes, 120 

Sce title depoſitions 

Commiſſion to find debts, in what 


69 


I, 90,314 


caſe it ſhall iſſue, 313 
Conimiſſion to ſet forth lands, in 
what caſes it ſhali or ſhall not be 
granted, 322 


Commiſſioners of Exciſe. 
Shall be held lrit'y to the letter of 
ſtat, 6 Geo. which gives them jn- 


riſdiction to condenin forfeited 
goods, 
See tile bill, 


100 
291 
Commeſſioners of forfeited F//ates. 


In what manner the court of exche- 


quer proceeds upon the certificate 
of the cormmitliouers of torteited 
eltates, 14 


Common, 
See exemption, 


138 
Con paſition 
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Compoſition for Tithes. 
By parol, cau only be good for one 


year only, | Puge 2 
Cannot be determined as to part and 
continued as to the reit, Is 


A rector compounds with a parithi- 
oner tor tithes at ſo much per un- 
num, payable at Michaclnas and 
dies betore Michaelmas, 294 


Compoſition of Fine. 
Comprſition after licence obtained, 
and then it was moved to have the 
hue rated, but oppoſzd by the 
bidicr, 100 


Condemnat ion in Court, 
Je thile evidence and proof, 52, 191 


Condition, | 
die tiide pro iſo, ur 114 
C an ſuliation. 
Lee prohibition, 145, O.. 
Count. pt. 
Ste title anſwers, Cc. 251 


See title attachuient. 


Contrad, | 
See tule agreement, 


Corporation. 
Fee evidence and proof, 190 
6%. Sce title Recognizance, 
At u hat time a tender of tithes fave; 
the detendoat coity ur not, 23 
Cotls for the defendunt in the . 
chequer dedutted ont of a judg- 
ment, at the plaintitl's tait againſt 
him in che C. 3. 20 
A decree % made abſolnte at the day 
by the deſendam's default, if he 
petitions for a rchearmg, he malt 
pay 101. coſts, 3" 
1 he plaimitf accepting a third an- 
ſwer before he receives colts fo; 


ney will not be permitted to be 
made inllead thercot, Faye 35, 1t 5 
2 An executrix hall not pay coils, al- 
though a greater ſum i, paid ii 
court than ſhe had a verdict fur wc 
the trial, 44 
Upon a bill of revivor for the duty 
as well as the colls, an executor 
defendant ſhall pay coſts; aur 
when the revivor is only for the 
colts to be aſcertained, 45,160 
M plaintiff admiuidtrator pays colts 


in equity. 63 
Colts loc not moving according to 
notice, £6 


Coulls a'lowed by the flat. 6 C. 
where there is u verdict ou an in— 
ſormation for the defcudant 90 

Upon a bill for a diſcovery only the 
plaintill thall pay coſts of dilmifling 
his Lill. although he has a ditco- 
very by the anſwer, aud the de- 
ſendant was the occaſion ef the 
bill by his falle plea at law, 124 

Two defendants are ſucd for tithes, 
one makes defaulr, the court made 
a decree againſt the other with the 
whole colls, 138 


See Page 141. 
Colts in what manner taxed when the 
anſwer 15 reported icaudalou:, 164 
Where no more colts than damages 
in tretpaſs, 107 
Two inſufficient anſwers to the o1- 
rinal, and ont infufftcieat aniwer 
to the anſwer to the amended bill, 
vetendant ordered to pay 94. colts, 
20 
Whether more colls than damages in 
Ireipals, 07, 8 
Coils not given in the exchequer u- 
ter au appeal to the Houleut Loris, 


| 


245 
Whether one protected by an chieoy 
hall; 21 E ſecut ity {or colls, 272 


the ſecoud auſwer, does not waive, Bill by an infant by hie prochein amy is 
them, 34 
Where a ſoreigner plaintif is to give, 


| 


ſ:curity for colts, a depoſit in mo- 


diſmi.ſed tor want of viotecution, 
if cithcr of them die beturs the 
P 2 22.48 
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zolts are taxed, the colts are loſt, 
Page 3 32 
One deſendant, who was never ſerv- 


ed with proceſs, appears and an- 


ſwers, is allowed his coſts on a- 
mending the bill by ſtriking out his 
name, 335 
Bill for thirteen ſorts of tithes, and 
the plaintiff proves but one ſpecies 
due, and does not abridge in his 
replication, yet the court decreed 
him coſts generally, 335 


Covenant, 
See tulle proviſo. 
Council of Lateran. 
Fee title evidence and proof, 122 


Creditors. 
Dy jadgment and decree, 48 


Curate, 
Fee title tithes. 273 


om of London. See title Divorce. 
A freeman of the city deviſes no 
more than his teſtamentary part, 
the children ſhall have their lega- 
cies and ihares of his cuſtomary 
part allo, 195 


Cuſtom and Preſcription. 
An iſſue was directed to try a cuſtom 
laid in the hill, or whether there 
as any, and what cuſtom, altho' 
plaintiff made no proof thereof, 4 3 
Tithes of houſes in Saint Saviour“ 
Southwark decreed, though they 
are neither laid to be by cuſtom 
or preſcription, 102 
Bill to eſtabliſh a cuſtom for the 
owners and occupiers of lands to 
keep a bull and boar, the owner 
of the inheritance mull be a party, 
181 
Cu ſtomary manner of tithing alledg- 
ed in general, the defendant can- 
not be let in to prove a particular 
manner of tithing, 186 
Enjler offerings demanded by cuſtom, 
pet decresd due as of common 
riglit, 298 


Cuſtom laid in a bill for tithes, that 
the occupiers are to give notice of 

| ſetting out tithes, or that there is 

fome ſuch cuſtom, is uncertaia and 

bad, Page 353 

| Cufloms or Duties. 

Meal of wheat imported ſhall not pay 
duties as wheat, per the ſtat. of til- 


lage 22 Car. 281 
Damaget. 
8 title colls, 167, 207, 208 
Day. 
Day laid in an information, where 
not material, 224 
See title pleas and pleading, 113 
Debt, of Adlion. 
Action of debt grounded upon the 


ſtat. 6 Geo. accrues upon demand 
and refuſal, the very exact ſum 
certified to be due muſt be demand- 
= 166 
See title money brought into court, 
124 


Debts. 


| Dehts are bound from the fee of the 
inquiſition, 200, 265 

See litle commiſſion and commiſſion- 
ers, 5 

See title extent, 34, 42, 221, 225, 


265, 293. 300, 337 


Decree. 

A decree is never ni, when the cauſe 
comes on after the equity reterved, 
40 

A decree creditor and a judgment 
creditor to be paid equally by an 
executors 483 
See title evidence and proof, 110, 284 
Whether a decree ſhall be abſolute, 
or only ni, where the bill is taken 
pro conſeſo alter an appearance, 219 


Deed. See title Bill. 


A deed poll executed in ſecret, by 
the 
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the ſon to the father, on the ſame 
morning he executed his marriage 
ſettlement, ſet aſide upon this cir- 
cumſtance of ſecreſy only, 

Page 336 


Deed voluntary. See title bill, 241 
See title evidence and proof, 285 
Delivery. 


See title writs, 21, 27, 30, 74, 106 
Demand. See title debt, action of. 


Demurrer. 


See title anſwers, pleas and demurrers, 
54, 74, 120, 123, 141, 251 


Dep»ofit. | 

Upon a contract for ock the party 
can recover no more than the de- 
poſit, 132 
See title colts, 35 


De poſilions. 


In what caſe the court refuſed to 
make an order for publication of 
old depoſitions. 50 

De poſitions in a former cauſe between 
the ſame parties, and for the ſame 
matter not allowed to be read, 
where the ifſue was not joined in 
the former cauſe, 91 

Depolitions ſuppreſſed becauſe taken 


before the plaintiff's ſolicitor, who 
was a commiſſioner, 289 
See lille evidence, 321 
Devenerunt. 
See tilde inſormation, 229 
See title ſeiſure, 59 
Devi ſe. 


Deviſe to truſtees to ſell lands, and 
the money ariſing to go to his 
daughter and her iſſue, and if the 
die without iſſue, then to two other 
daughters, a ſale decreed, 12 

Deviſe of ſtock in trade, what it ex- 
tends to. 28 

Deviſe of a legacy to a ſon not to be 
paid 'till he is of age no dedudion| 


allowed to his mother for main» 
tenance, Cc. Page 1 36 

Deviſe of a bond to a wife to her ſole 
and ſeparate uſe, it is her property 
in equity, as much as if it had been 
veſted in truſtees, 187 

See title cuſtom of London. 

Deviſe of a leaſehold in tail with re- 
mainders over, the whole intereſt 
veſts in the firſt deviſee, 301 

De viſe to u aſtees of a freehold 1% be 
ſo!d tor payment of debts, yet the 
perſonal eitate ſhall be firſt applied, 


302 

See 1ith: truſt 
Diem claufit extremum. 
See litle extent, 119 
Diſcovery. 

See title bill, 18, 29, 46, 95, 287 
See title coſts, ; 124 
Cee title mortgage, 298 


Diflreſ;, and D flreſs for Rent, 

If a diſtreſs be for any duty to the 
crown, the party dilirained cannot 
replevy, 14 

See title extent, 42, 43, 209 


Diftribution. 

When to be per capita, and when fer 
frirpes, 157 
See title anſwers, c. 64 
Error to the Houſe of Lords, when 

to be tranſcribed, 
If a prorogation be a ſuferſedeas to 4 
writ cf error in the Houle of Lords, 
| 131 

F flates real and Perſonal. 

Which thall be firſt applied to pay 
debts, Wc. 302 
See title executor, Cc. 260 
See lille legacy. Page 32, 90, 137 


opel. : 
A judgment at law is no eſtoppel in 
equity, for there is no ſuch thing 


as an eſtoppel in a court of equity, 
11 


Efireat 


* 
* 
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Eftreat. 
In what caſe it is amendable or not, 
Poge 24 
Evidence and P» of. 


ile probate. 

Proof of admiſſion, inſtitution and 
induction is not required in equity, 

2 

Ste title witneſſes, 40, & N 

„e litle cuſtom and preſcription, 43 

An impropriator's predeceſſor's book 
admitted as evidence of a mortn- 
ary due. 46 

hether a hook of a lord of a ma- 
nor is evidence of quit rents, 46 


X bailif's book of accounts of rents 


heing paid and allowed, is evidence 
of the rents 45 
Inſormation. verdiqt ſor the dofend- 
ant; in an action againſt the 
informer he ſhall be permitted to 
gzive in evidence that there was a 
nrobable cauſe ſor making the ſei- 


ſure, 49 
Whether a condemnation in court 


may be given iu evidence withourÞ- 


pleading ſpecially, 52 
Upon an averment that the plaintit! 
WAS ready to transfer ſtock accord- 
ing to his contract, proof that a 
nother perſon was ready to tranſ 
ter is not ſufficient, — 
See title depoſitions, Q1 
A decree read in evidence, where the 
leſiee, and not the impropriator, 
was party, 100 
The method of proving whether lands 
were purchaſed before or ſince the 
council of [.ateran in 11709, 122 
The court will preſume timber to be 
above 20 years growth, uniels the 
contrary be proved, 126 
Upon an information for importing 
tea, Ze, from Oftend, contrary to 
the at of navigation, the mafler 
of the ſuip not allowed to be a wit- 
neſs, 140 
Tue books of former rectors ordered 
o be produced upon the trial of 


an iſſue directed, whether any va- 
riation had been, as to ſums paid 
for tithes of houies in Lon un, 
Page 143 
Evidence admitted in equity, that 
might have been offered before 7 
law., and parol proof to explain the 
intent of a promiſſory note, 175 
Entries by the Lord's Steward admit- 
ted to prove a modus of the vicar 
in diſcharge againſt the parſon, 
150 
Copy of an agreement between the 
abbot of 2:arrer and the monks of 
I yra read in evidence, the original 
being in the Bodleian library 197 
See title cuſtom and pr eſcription, 186 
Evidence by parol admitted ©? con- 
demnation of wines, where the 
Cefendant was not the firſt purcha- 
ſer after, 191 
The anſwer of two arbitrators de— 
ſendants read apainlt a third de- 
ſendant party to the award, 106 
Upon an information for importing 
brandy in unſizeable catks, the 
malter of the ſhip was not al- 
lowed to be a whites: 203 
Whether a conſtant non-payment ot 
tithes is evidence of an exemption 
againlt a lay impropriator, 2 
What proof touching run goods 15 
requited to be given that they 
came to the defendant's hands, 23 
Whether notice in the malicr of 4 
ſhip is neceſſary to be pros ed npon 
an information for import? ag words 
ſrom Rutrrdam, not being the pl. ce 
of their growth, 230 
Fre title extent, 233 
The plaintiff is not oblized, npon 
motion before trial, to Pr aduce 8 
note ot hand, it being his evidence 
and the ground of his aclion, 343 
A certificate of a receiver's recogu- 
ſance to account in this court. is 
good evidence in the cale of a bil 
brought in the chancery in Jreland, 
on 
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In what caſe a defendant inſi: gun 
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on the foot of ſuch recopniſance, | 
Page 249 

Evidence upon the general iſſue that 
the place where is an highway, 
259 

Information in debt for the duties 
of goods imported in Pay 1727. 
the plaintiff may give evidence of 


q 


ſeveral importetions at ſeveral 
times. 202 
Fre title modus, 267 
Motion to infpet books of the de- 
tendant's manor denied, 259 


on an exemption mult tike om 
that proct firſt, 284 
A decree retufed, becauſ: ne: proved 
to be touching the ſame lands or 
title, 28.1 
Minillers accounts in 24 & 55 [ten. 8 
permiited to be read, 284 
A deed 40 years old (but not Jets) 
proves itſelt. 285 
A ver dict reſuſed to be read, becauſe 
not proved to be touching the 
tithes of the ſame lands, 285 
A corpor? ation, as truſtees of a cha- 
rity, are not obliged to produce 
their books relating thereto, 290 
Upon a motion to read a decree and 
depoſitions in a former cauſe, ſav- 
ing juſt exceptions, the court were 
divided, yet they muſt be read, 
there being no juſt exception, 293 
What proof is ſuſficjent for a lay 
impropriator in @ bill for tithes, 
296 


Where a genera! exemption is in— 
ſited on, a partial one cannot be 
admitted in proof, 296 

If a cauſe ſtands over to add a ma- 
terial deſendant, the depoſitions 
taken before cannot be read againſt 


him, 310 
A will of lands not to be proved as 
an exhibit, 310 


Depolitions in the original cauſe not 


permitted to be read in the croſs 
cauſe, becauſe the point in iſſue in 


the croſs cauſe wat not in ine in 
the original cau! e, Page 321 
Though a modus, i» not proved ex- 


actiy as laid in the bill, yet an iſ- 
ſue is directed to try it, 240 
Exc: pong. 


Where exceptions filed only to con- 
tinve an injuntion are over ruled. 
the injuvetion is diſſylved of edu fe 


without motion, 30 
Lxceptions are over ruled when the 
court are equally divided, 47 


Excertions to the maſter's report, 
none can be gone into that were 
not objected to before the malter, 


Exception all wed for not ſetting 
forth quantities and values of tithes 
particularly, 108 

Tor title notice, 116 

Upon 2:ceptions allowed, the plain- 
tiff had an order to amend his bill 
without coſts, the detendaat, with- 
cut waning for the amendment, 
put in a ſecond aniwer, the plain- 
ti may turn the whole amend- 
ment into exceptions, 168 

If exceptions are allowed, the plain- 
tiff has a right to amend his bill 
of courſe without coſts, 169 

The court will not give leave to 
add or amend an exceptior, 246 

Frceptions cannot be taken to an 
infant's anſwer, becauſe he is not 
concluded by it, but may amend 
it when he comes of age, 338 

Exchequer. 

Officers of the revenue onght to be 
ſued in the exchequer for what 
they do in the execution of their 
office, 34 

And the court will remove an action 
in the commou pleas againſt an 
officer for the ſeiſure of a ſhip, al- 
though no information for the 
ſhip be vet filed here, 34 

When the court is equally divided, 
evceptions are over - ruled. 47 

Sre 
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See title infant, 
How far this court exerciſes vilitato- 
rial power, 215, 216 
Whether this court has juriſdiction 
of the revenues ia Scotland, 280 
On a motion to read a decree and 
depolitions in a former cauſe, ſav- 
ing juſt exceptions, the court are 
divided, yet they ſhall be read, 
there being no jult exceptions, 293 
The court refuſed to remove an acti- 
on againſt an ojhcer for ſeiling a 
foreign cable, becauſe it appeared 
he had ſciſed auother which was 
not foreign, 306 
Action of trover againſt an officer re- 
moved from the common pleas, 
though the plaintiff had put into 
his deciaration goods that were 
not ſeiſed by the officer, 309 
Execution. 

See title writs, 


271 
See title extent throughout, 


Execulor and Adminiſtrator, 
There can be no decree againſt an 
cxecutor de fon tort, without ſet- 
ting up an adminiſtrator, 36 
Sce tilie colts, and 44, 45, 63, 160 
Creditors by judgment at law, anu 
creditors by decree in equity ſhall 
Le paid equally by an executor 
without any preference, 48 
Whether an agreement by a teſtator 
to aſiign a leaſt ſhall be carried in- 
to execution agault his executor, 


In what cafe the reſiduum ſhall * 
the next or kin, and not to the ex- 
CCuLiOT, I12 

Real eltate charged with debts, Oc. 
vet the perſonal] refidue (ſeemingly 
viven to the executrix) ſhall be 
pplied in eaſe of the real eſtate, 

200 
Fætinptian. 


Semption from tithes, how to be 


laid, 20 
egmption ol land from tithes, as be- 


Page 52 


longing to one of the greater mo- 
nalteries, how to be laid, and in- 
ſiſted upon in the defendants an- 


ſwer, Page 37, 38 
Exemption ſrom tithes, where it is 
good, 66 


Exemption of lands from tithes as 
being parcel of a monaſtery of the 
Ciſftertian order, 122 

Exemption from tithes extends to 
common appurtenant, as we'l as 
to the eſtate to which it belonps, 

| 138 

Wood ground grubbed up is not 
barren ground within the ſtatute 
Fl. 6. ſo not exempt from tithes 
for leven years, 159 

Whether a conſtant non-payment ot 
tithes is evidence of an exemption 
againſt a lay impropriator, <0Y 

Excraption from tithes, as being par- 
cel of the poſſeſſions of the priors 
ot Saint John of Feruſalem, 214 

Where a general exemption is inſiſted 
on, a partial one as to one ſpecies 
of tithes cannot be admitted, 296 


Lieu. 

An extent comes to the ſheriff's hands 
beſore the return of a frere ſacias, 
and before the goods levied there- 
upon were ſold, 8 


An immediate extent, in what at 


to be iſſued, 24 
An extent and a commiſſion of bank- 
ruptcy iſſue the ſame day, the ex- 
tent {hall have the preference, 33 
Whether an extent does nut reach 
Loads not fortened, 34 
An extent binds from the e, 39 
Upon an exteut in aid, debts with- 
out ſpecialty cannot be found 
Without mot ion in court, 42 
An extent comes aiter a diſtreſs tor 
rent, but before a ſais of the goods, 
42» 43 

Upon an extent long dormant nv 
proces ſhail itus without motion 

K 1 


mo- 
d in- 
S An 
Jo 3 
it 1s 
66 

S as 
the 
122 

S to 
'] as 
nps, 
138 

nor 

atutc 
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nt of 
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209 
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ecies 
296 


A TABLE or TH PRINCIPAL MATTERS. 


in court, Page 42 
The telle of an extent amented, 83 
A new extent and inquilition order- 

ed to be ingroſſed from the miaits 

taken by the ſheriff, and ſigned by 

the jury, the original extent, &c. 

being loſt, 88 


See title outlawry, 105 
Wherever an extent may iſſue againit 
a man in his liſetime, a diem clau- 
fit, &c. may iſſue againſt his eſtate 
alter his death, 119 
In what caſe an immediate extent 
ſhall iſſue, | 127 
An immediate extent in aid for the 
under trealurer of the board of 
ordinance, 134 
An extent cannot be antidated, 164 
Statutes of bankrupt do not bind the 
crown, neither in the cate of an 
extent, or extent in aid, 202 
F.xtent in aid fet aide, the crown 
debt being paid, 221 
tent in aid of a debtor to the crown 
{hall not iflue, but for a debt ori- 
ginally due to him, 224 
Upon taking an inquiſition upon an 
extent, a ſtranger has a right to 
prove his property in goods, 233 
Debts are not bound by the /e of 
an extent, but from the caption 
Ct the inquifition, 26 
ixtcut, and then the landlord dit- 
trains for rent; quere, whether he 
thall have the benefit of the ſtat. 
8 Aung, 269 
Extent to tind debts, a great number 
ot ſmall debts are found, a recei- 
ver is therefore appointed to ſave 
the expence of a great number of 
extents, 29 
tent in aid, in what caſe it ſhall 
not go againlt a merchant indebt- 
ed lo a ſub-cellector of the cul- 
toms, 300 
Frtent againſt à poſtmaſter who is a 
bankrupt ditcharged upon the at- 
lues paying the crewu's debt, 


bod 


337 


See title pleas and pleading, 
Page 331, 332 
Extinguiſhment. See Merger. 


Fa@or. 
| CEE litle information 224 
Fee-furm Rents. 

If a receipt tour rent be brought ready 
drawn to the receiver, and the 
reut tendered, he is obliged to ſign 
it gratis, 348 

See tul; bill, 237 


Fine to the King. 


Upon an indictment for an aſſault, 
ſatisfaftion on record acxnowledg- 
ed by the Attorney General, 40 

Fines when and in what manner to 
be rated, 116 

$.e title bidder. 100 

F nes pro licentia concordandi, os poſt 
fines. 


ln the dutchy of Lancafter, who ſhall 


have the polt fines, 132 
Forfeiture. 
See title divorce, 16 
Forgery. 
See note, 243 
Garden Ground. 


5 A the garden ground in Eng. 


land ſhall pay tithes for differ- 


ent Crops. 10 


Hill euny. 
* F liile evidence and proof, 259 


Horſes. 
Saddle horſes ſuall pay no tithes, 3 


Houſ-s. 
dee title cuſtom and preſcription, 102 
Importation. 


T ſhali be deemed an importation, 
when a ſbip is within the limits of 


the port , 79 


Impropriation 


Imprepriation and Imprspriator. 
Wucher there is any difference be- 


tween a lay impropriator and a' 


ſpiritual parſon, as to ſetting ont 
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See title evidence and proof, Page 140, 
303, 230, 2062 

Information upon a new hatute muit 
ſet forth every thing requiſite to 


tit'e to tithes, Page 129; bring the offence within that law, 
Fee tle bill, 70 177 
See tiile evidence and proo:, 45, 110,' Se- title anſwers, Cc. 192 
209, 295 Whether an information ought not 

IndaQion., Ste admiſſion, &C. to be entered into the information 
infart. book as well as filed, before a ca- 


The method in the court of exche- 
quer, where an infaut is to aſſign 
purſuant to the flat 7 Anne, 82 

An intant is not concluded by his! 


fius ought to iſſue upon it, 209 
luformation for importing cocoa nuts 


from //olland, what is deemed a 
fraudulent manufacturing, 212 


anſwer, but may amend it when Whether the Attorney General can 


he comes of age; aud therefore 
exceptions cannot be taken to aa 
intam's aniwer, 


In for mal on aud Informer. 


Two intormations exhibited the ſame 


day, being for the ſame matter, 
are ſet aſide. 9 
Information of ſciſure, the ſteps 
therein, and what delay thall be 

2 ground for a writ of delivery, 
0 

inſormation for importing 1 
the duty being unpaid, how to be 


laid, 42 
Information for importing brandies, 
in unſizable cufks, 44 
Information amended, 49 


The informer dies pending the in- 
tormation, 
Several ſcirares by ſeveral perſons, 
not in all amounting to 1004, may 
be put into one information, 63 
A ſecond information granted upon 
one and the ſame ſeiſure, 72 
Information for importing brandy in 
a collier, upon the flat. 5 Geo. how 
to be laid, | 78, 119 
Verdict upon an information tor the 
deſendant, he all have coſts by 


the at. 6 Ceo. YO 
Pleadin» double to an information 
of debt, 95 
Two information upbe one ſeiſure 
of tea, 2 


withdra a juror iu an iuformation 
gui lan, 220 


338 Iatormation by way of devenerunt tor 
See l:tle legacy, 240; 


tae trcble value upon llat, 8 Anne, 
223 
Upon an information in debt tor 
non-payment of duties, the day 
laid is not material, and every 
perſon to whom the goods come 
may be charged for the duties, 
22þ 
The like information ſor duties on 
French wines, the crown cannot 
make election to have a ſorſeiture 
aiter ſeizure by the officer, 225 
Information for aililiing in unſhip- 
ping of wines, upon the (tat, 8 
Arne, whether only thoſe actually 
prelent are guilty, 227, 247, 277 


56 Information for importing goods 


trom Rotter Jam, not being the 
place of their growth, whether no- 
rice in the maſter is neceſſary to 
te proved, 230 
Information on the act of navigation 
for importing tea from (end, 
what ſhall be ſaid to be a run— 
ring of goods, 236 
Information on the tat. 12 Car. 2 
ior carrying wool on board in or- 
der for exportation, may be laid 
In any county, 236, 237 
Information tor unchipping tea, the 
duties 
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duties nrpaid, Jerla exctica without] by the Attorney General at the 
an anglic? means tca, Page 254] relation cf the Mayer of Liner- 
Information for not making a true! prvle, to er join defendarts from 
report muſt be laid to be where the; miſapplying money rece've.l for 
importation actualiy was, 261] the benefit cf the cor, vation, 
3 Page 258, 59 
ET «a | 7 TnjurRtien refuſed to put the plaintiff 
InjunQion was moved for, becanſe ©. noſſeſſion under a leaſe from the 


_ pris an * Pa | crown of detendant's lands who was 
without pleading or ring, 
but reſuſed - A ——— 261 

3 1 Injunction on an attachment extend- 
To the biſhop of E!/y's court, 27 


. . ed to (tay the defendant's receiving 
Nhen the exceptions are over - ruled. F. F. annuitics according to the 
the injunction is diſfulved of courſe 8 


e eee 30 prayer in the bill, 289 
* - 
Afndavit read veriſying the bill to Inflitutton. See Ad Ron. 
get an injunction, 35 
Injunction to put the crown in pol- ; Intererrſt. 
- Toffion * See wuth recognizance, & 4 
Injunction to ſay execntion on a * exceeding the penalty of a 
judgment on a bond for 10501. ond decreed, 23 


ven upon a S. S. contract for The difference as to intereſt, when 


CS: 2; | 2 mortgage is aſſigned with, or 
Upon what circumſtances a court of without the privity of the mort- 
equity will grant an injunction up- CFD p BW, 

on a contract relating to S. S.] Un 2 e e e cad 

Hock, 84 reſt upon a wm of enquiry of da- 
An in junction to quiet the plaintiff in r fn 119 
his poſſeſſion, may be moved forj = tulle Iegacys 240 

before the ſervice of a f/ubfpzne to Ingviſtlon. 

anſwer, 110} ee title extent, 233 
Lrreptions mull be filed, ard notice 
| thereof given tuo davs before you 2 Ialerpleader. 

can move for iajuaction tor want See title bill, 303 
: of an anſwer, 12 | 116 rs 4 Be. 
viundion perpetnal decreed, alter : 5 . : 

ihrer ee and two verdicts * tile baron and feme, 277 


in ejedmeut and two bills in equity, Tointenants. 
| 158] The truſt of a term ia jointenancy 
Iniuntion to the ſpiritnal court 16] ſhall go to the ſurviving cefluy que 


ay libe! for riches, when a modus; tri, 342 
is ſought io be eilabliſhed here, 72 
179] Tues ſer by commiſſioners of ſewers 


Liberty given to deſendant to pro- 
ceed at law notwithſtanding in- 
junction, 182 Ifue directed. 

Injuncttion may be continued, if the Se tle cuſtom and preſcription, 43 
anſwer be not ſigned by the de-| Ifſne directed to try whether tithes of 
fendant, 251] J. are uſually paid to the vicar of Af, 

Irjznfion granted on an information or 


diſcharged npon motion, 61 
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or rector of V. and the jury find ts Leaſe and Leaſchold Intereſt. 


neither, Page 87 See title baron and teme, Page 162 
IJue to try whether beech be / See title deviſe, 301 


teemed timber in the county of Bed- 
ford, 102 


Iſſue directed to try a modus, though 
the ſame is not exactly proved as 


laid in the bill, 340 
Iſſue joined. 
See title de policionis, 91 
Fudnment, 
A judgment at law is no eſtoppel in 
equity, 11 


Aj: adgment at Jaw and a decree in 
equity for debt, ſeem to be upon 
an equal foot, 48 

Judgment interlocutory does not 
merge notes of hand, 1 

Whether the court will ſtay the eu- 
tering judgment upon an inſorma- 
tion upon a ſuggeſtion that the wit 
neſſes were perjured at the trial, 

256 
Furiſliflion. 

The juriſdiction of jultices of peace 
as to carts and horſes, upon the 
flat. 8 Geo. 1.32 

Whether the court of exchequer bas 
qurifdiftion as to the revenues in 


Scetland, 280 
Ste title commiſſioners of exciſe, 106 


Juror. 


Whether the Attorney General can 
withdraw a juror in an informati- 


on qui tum, 223 
I ftices of Peace. 
See tithe jurudidion, 139 
In ſi ſicalion. 
See t:tle pleas and pleadings, 114 
Te Kino. 
HET HH he is bound hy ſta- 


tute of bankrupts, 9b, 202 
S.e litle bonds and obligations, 
Lancaſter, Dutchy of. 
S* E tut: ues or poſt ines, 132 


Legacy. 
| Where there are ſpecific and money 
legacies, the latter ought firſt to be 
applied towards paymeut of debts, 
32 
Specific legacy of jewels, when ap- 
plied to pay debts in caſe of the 
real eſtate, 90 
Legacy to a fon not to he paid till 
he is of age, no deduction ſhall be 
allowed his mother for maintain- 
ance'\and putting him out appren- 
dice, 135 
Where proviſion is made by a teſta- 
tor to pay a debt out of his real 
eſtate a term for years, or his per- 
ſonal eſtate, hall not be applied 
for that purpoſe ſo as to link the le- 
gacies, 137 
See title cuſtom of Londen: 195 
Payment of a legacy to an infant is 
good payment, and from what time 
it ſhall carry intereſt. 240 


Light. vn. 
Whether it is char geable to the 
church rate, 82 


— 


| 


| 


Limitation, Statute of. 
See title antwers, Ws. GD, 213, 217 


Maintainance. 


SEE title legacy and deviſe, 135 


Marriage. 
See lille prombition, 145 
Aﬀeal of Wheat. 
See lille cuſtoms or duties, 281 
Merger. 
See title judgment, 199 
Modus. 


If a modus be pleaded in the ſpiri- 

tual court, and they reſuſe that 
plea, a prohibition ſhalt go, 8 
Whleu 


162 
301 


ney 
o be 
bts, 
32 
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When a modus is tao rank, the de-] payable on or about the 25th of 
fendant is decreed to account fori April, is uncertain as to the time, 


tithes in kind, Poge 10 


Page 198 


A modus of 1-5. in the pound tor pal- Sce title anſwers, He. 221 
ture, according to the value of the Modus ot 3 5s. 44. for tithe of five 


land is void, as being too rank, 
20, 174 

A modus for tithe milk, 40 
Several modus's allowed to be good, 
viz. for cow and calf, cyder, apples, 
fire-wood, fruit, herbs, roots, tc. 


57 

Although a modus be pleaded, yet 
quantities and values of the tithes 
muſt be ſet forth, Go 


cloſes, upon an iſſue directed it 
appeared in evidence it extended to 
ſeven cloſes ; guaere whether tke 
modus be ſupported by the evi- 
dence, 267 
Modus of nine cart loads of logwocd, 
a hogthead ot cyder 2d. per acre, 
good, 279 
Modus of 4 d. 10s. per annum for 4 
farm of 30 J. per annum, is too 


The impropriator muſt be a party to] rank, 301 
the bill againſt his leſſee to eſtab- An half-penny for each calf, good. 
liſh a modus, 70 307 

Modus's which good, and which too] Smoak penny for ſire- wood, good, 
rank. 78, 79 307 

Diſtributive modus's are bad, 80 An halſ- penny for each ſheep dying 

Several modus's diſallowed, no time e 307 
being alledged when they were JA d. per month for the tithe wool of 
payable, 105| every 100 ſheep good, 30 

Modus for hay and all ſmall tithes, Modus as to lambs, 308 

125 Modus as to chickens, ducks and 

Modus of work done by carrying a, es88s, | 308 


cart load of turf for the parſon's 
houſe, in lieu of tithe hemp, flax 
and hay diſallowed, 126 
Modus of 45s. at Eafter payable in 
lieu of tithe hay ot a farm, diſa]- 
lowed, 129 


Modus 1 4. at Zafer for hay, and of 


26s. 8d. tor hay and tmall tithes, 


allowed to be good, 161 


Modus of 8 d. for a cow and 4d. fer 
an heifer, in lieu of milk and 
calves, good, 171 

Modus of 3s. 4d. for a ſcore ot 
ſheep horn out of the parilh ad- 
judged void, for the uncertainty 
ot the time of payment, 171, 172, 

17 

Modus when a bill is brought to 25 

tabliſh it here, this court will en— 


Modus of 4d. for tithe milk payable 
at Zaſter, good; ii the day of 
payment of a modus be omitted in 
an anſwer, it may be ſupplied by 
evidence; ter, it the Gay be o- 
mitted in a bill to eſtabliſh a modus. 

325 

Modus of 65. 67. for one calt, it 
ten; and not jaid, “and no leis 
in proportion, it under ten, beni. 

329 

Modus not proved exactly as hid in 
the bill, yet an iſſue was dircte:t 
to try it, 340 


2 — 


Ioncy rough. into Crurt. 

In debt for a tine ſet in the court o: 
the lord of the manor, you cannc: 
bring money into court, as may ba 
done in debt tor rent, and covc- 


join the ſpiritual court, 1795] nant, Oc. 124 
See title evidence and proof, 180] Money paid into court, verdict fo: 
Modus of 4d. per ſcore of ſheep, * y 
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the defendant, the plaintiff being 
2 pauper ſhall have it paid to him; 
alitèr, if he had not been pauper, 

Page 287 


Morigage, Mortgagor, and Mortgagee. 
Mortgage aſſigned with, or without 
the privity of the mortgagor, the 
difference as to intereſt, 41 
Poſſeſſion for 34 years is gcod againli 
a redemption, on a demurrer to 
the bill, 54 
Mortgaye of a term, whether ſhe hath 
be permitted to plead to an inqui- 
ſition taken on an outlawry againſt 
the mortgagor, after the term 
ſold by the ſheriff, 104, 105 
The mortgagor, and not the mort- 
gagee, (hail preſent to the church 
becoming vacant, I 30 
Bill to redeem a mortgage of 37 years 
Randing, 288 
Mortgagee gets a ſettlement into his 
hands by indirect means, yet ſha] 
not be obliged to deliver it up, 298 
Mortgage Ly a popiſh heir may be 
redeemed by the next proteſtant 


Kin, 346 
Alc rluary. 
See litle evidence and proof, 46 
Mition in Court. 
See title extent, 42, 62 
See title injunction, 30, 110 
See title note, 243 
See title writs, 45 


Note, and Promifjury Note. 
NOTE given upon à Sub- Sea 
contract is a compolition with- 
in the ltat. 7 Geo. as well as a bond, 
108 
Plaintiff is not obliged to produce a 
note of hand betore trial upon 
mation and a ſuggeſtion that it is 
torged, becauſe ic is his evidence, 


: 243 
S-e tit bankrupt, 120 
Ste title baron and feme, 188 


dee title evidence and proof, 175 


Ser title judgment, Puge 199 


Notice 
A reverſiover ſtands by and ſees the 
teflees of the tenant for life, (who 
apprehend the I:ilor had power to 
make ſich leaſe) lay out great ſums 
in improvemeies without giving 
them notice, their term ſhall be 
ſupported in a court ct equity, 53 
Notice of exceptions being fled muit 
be given two days betore you can 
have au injunction for want of an 


auſwer, 116 
See title bail, 143 
Sree title coſts, 80 
See title cuſtom and preſcription, 333 
See title information, 230 
See title toll, 114 

O.. 


Perſon claiming buliion ſeiſed in 

a ſhip is not obliged to make 

oath that it is his property, 21 
The value of tithes are to be aſcer- 
tained by the plaintiſf's oath, in 
what calc, 29 


Oferings. 
See title euſtom and preſcription, 198 


ce found. 
An inquilition upon an extent on an 
outiawry is not an office of entit- 


ling, but of ini{icuction only, 103 
Cutlatety. 

The landlord, whether he ſhall not 
be relieved where goods are ſciſed 
upem an vutlawry, he having «d1u- 
trained them tor rent three days 
betore, | 6 

To whom che money levied upon an 

' outlawry is pay able, 33 

Outlawed perſon dies, the King's 11- 
tle is at an end, 102, 107 

If a wendiicut exponas oupht to iſſus 
toſe'l a term found upon an in- 
quiſition on an outlawry, or on'y 
on an £571 and judgment. 105 

Coun 


Outlawe perſon is found poſſeſſed oi 
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Upon giving ſecurity, money levied 
by the ſheriff upon an ontlawry 
may be paid to the preader, Page 123 

L:ndlord relieved as to a year's rent, 
where his tenant's goods are taken 
on 4 capias utlagatum, 194} 


a term, but he dies before it is ſole 
by a venditiong exponas, the widow] 
is let in to plead this matter againſt 


a purchaler, 220 
See title injunction, 261 
Pari:n. | | 
SEE title recognizance, 884 
Pariners. 


In merchandiſing each of them is ſi- 
ab e to pay the whole duly to the 
King, 97. 223 

Service of a . pzna upon one part- 
ner here deemed good ſervice upon 
his partner in France, 107 


Parties neceſſary. 


See title bill, 5 3, 115, 141, 181, 192,| 


200, 291 
Panper. 
See tile raoney brought into court, 
287 
Nn fon. 
See title bill, 183 


Plas in Equity. 
See til: anſwers, pleas and demur- 
rers. 


Pleas and Pleading. 

See title information, 

Non aſſumpſit infra ſex annos pleaded 
after money brought into court, 
but ſet atide, 100 

Piza of miſnomer in the plaintitl's 
chriitian name ſet alide as a tham 
plea, 100 

Plea to an inquifition upon an extent 
on an outtawry, that the party 
outlawed is dead, without ſetting 
forth title allowed to be well enough 


/ Fee tie outlawr ys Paze 293 
It a mortgage wi a term fliali we 
permitted to plead io ai inquitiiion 
taken on an outlawry after the 
term ſold upon a vendtion expona., 
Whether Sunday is one of the days u 
defendunt has to plead in, 113 
Plea of privilege (f an attorney cf 
the King's Bench admitted after 
an appearance, and bail put in. 
113 

In a plea of jutification ſor toll to u 
trelpaſs, detendait necd not al- 
ledge he gave notice how much the 
toll was, 114 
State merchant pleaded to an in— 
quilition taken on an dutlaury, as 
prior to the outlawry, 123 
Ancient alt nene is not pieadable, where 
damages only are to be recovered, 
and the adtion is coniu h Or 44 
 armis, though the title atay come 


in queſtion, 132 
Sol vit a lem and fiene adninifiratit te 
a bond 181 
See title tau, $a 


One in exccution in the Flect upon 4 
judgment on an inturmation tor 
being concerned in unthipping 
goods, Sc. is no bur (or ſa: isſacti- 
on to the crown} 19 an informati— 
on againſt another perſon for being 
concerned in the very ſame thing. 

31% 

Plea to an extent, Sr. where it muſt 
conclude With an ar zFTNClT, and 
not to the country, 331 

See title evidence and proof, 52 

15 * 5 Ilir. 
If he can make 4 mortgage to defeat 


ſor the ter-tenant, 102 


the next proteilunt kin, 345 
Hurt! . 

S:e title baron and tiene, 8 
P. * majlcr. 

See tiile bonds, . 275 
Pounclaze. 

Ser ſho1iF, 395 

. . . 


Power. 
Power collateral or perſonal, whether 
it can be executed for the benefit of 
the crown after attainder of high 


treaſon, Page 92 
Preſcription. 
See title cuſtom and preſcription. 
Preſentation. 
See title mortgage, Cc. 130 
Privilege. 
Writ of privilege allowed to the fo- 
reign appoſer's deputy. 24 


Plea of privilege of an attorney of the 
King's Bench admitted after an 
appearance and bail put in, 113 

Writ of privilege granted to the de- 
puty of the uſher of the cuſtoms, 
but denied to the chief accountant 


to the commiſſioners for victualling 


the navy, 255 
Officers of the revenne onght to be 
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Proceedings not ſtayed on a ſuggei- 
tion that the information waz 
brought without the conſent of one 


of the relators, Page 258 

See title colts, 335 
| Prochein Amy. | 

Fee title baron and ſeine, 3'O 

See title colts, 332 

Prohibition. 
In what caſe it ſhall go to the ſpiritual 
court in the caſe of a modus, 8 


Prohibition to the court of admiralty 
upon ſeiſing a ſhip by virtue of a 
warrant, according to the courſe 
of their court, ; 

At what time it is, or is not too late 
to come for a prohibition, 17 

Prohibition to the admiralty court 

denied, where there was a libel ſor 

mariner's wages after ſeiſure of 

the ſhip, 121 


ſued in the court of exchequer ſor Marriage with the firſt wife's mother's 


what they do in the execution of 
their offices 34 


See title exchequer, 306, 309 


Probate. 
In what caſe a probate of a will of 
lands may or may not be read in 
evidence, 6 


Proceſs, and Service there,. 
Proceſs of venire facias left at the de- 
ſendant's houſe is good ſervice, 
though he is beyond ſea, 67 
7 he King may proceed either by /c:- 
re ſacias, or by extent, or by both, 


74 


Aſter a ci corpus returned upon an 
attachment, it a meſſenger be 
grantable, 32 

Service of a ſulpæna upon one part- 
ner here deemed good ſervice upon 
his partner in France, 107 

A letter ta 4 peer by the Lord Chief 
Barc 1 is not ſuch proceſs as ſubjects 
the deſendant to a contempt, but 
it gi. 25 priority of ſuit to the plain- 
till, 124 


er is prohibited, as within the 
levilical decrees, and a conſultation 


Was awarded, 145 


Prohibition granted to ſtay proceed- 
ings in the ſpiritual court tor proc- 
tor's tees, 170 

The ordinary cannot puniſh for a - 
ſingle treſpaſs upon the body of 
the church, if it does uot hinder 
divine ſervice, 229 

A prohibition to the ſpiritual court 
thall go for a churchwarden libel- 
Jed there touching his accounts, 
atter they have been allowed at a 


veltry, 247, 289 
Prohibition to the admiralty refuſed, 
247 


Prohibition to the ſpiritual court for 
words reſuſed after ſentence, 312 


Frorgg ation. 
See tiize error, 64, 131 
Prote&;on, 
See title colts, 272 


Proviſo, 


A TABLE or Tnz PRINCIPAL MATT ERS. 


Proviſo. | 
Proviſo that if the leſſee ſhall commit 


diſtributed, and not to the execu- 
tor, Page 112 


waſte, then the leaſe ſhall deter- Refidue of perſona! eſtate, in what 


mine and ceaſe, whether this is a 
covenant or a condition, Page 114 


caſe ir ſhall go in caſe of the real, 
though the tame be charged ex- 
preſsly with the debts, legacies, 


Publication. - 
After publication paſſed, and the de- wy * 
poſitions are delivered out to be Review, Bill of. 
copied, publication can never be See title bill, 56 
—_ = or further witneſſes = 5 Rev. wor, Bill of. 
See title depoſitions, 50 * 45. 160 
See title witneſſes, 46 Running of Goods. 
Drietus. See title information, 236 
HE benefit and effect of a gui- PLAT 
tus, 31 5 3 Saticſaction. 
SEE litie pleas, 311 


Rebellion, Commiſſion of. , 
SEE title commiſſion and commiſſi- 
oners, | 50 


Recognizance. 

The perſons who are ſecurity ſhall 
pay neither coſts nor intereſt on a 
recogniſance forfeited, which was 
given upon a plea to an extent, 4, 


| 5 
Recognizance diſcharged where the| 


offence is pardoned, 88 
Recovery Common. 

See title truſt, 204 
Rehearimg. 


A rehearing mult be applied for with- 
in ſix months after pronouncing 


the decree, 309 
See title coſts, 30 
Relief. 

See title bill, 18, 29, 95, 287, 331 
See title mortgage, 298 
Reflevin. 


If a diſtreſs be for any duty to the 
crown, the party diſtrained cannot 
replevy, 14 


Refiduum. 


Satisfa&ion on Record. 
See titl: fine to the King, 40 


Scandal and Impertinence. 
In what manner colts are taxed when 
the anſwer is reported ſcandalous, 
164. 
When the anſwer is in, it is too late 
to refer the bill tor impertinence, 
but never too late to refer for ſcan- 
dal, 394 
See title bill, 53 


Scire facias. 

Plea to a ſcire facias upon a bond 
for the exportation of goods, 37 
When a ſcire facias, and not an im- 


mediate extent, ought to go, 127, 
| 128 
Scotland. 
See title Exchequer, court of, 280 
Security. 
See title recognizance, 4, 5 


The courſe of the court in taking ſe- 
curity upon traverſing an inquiſiti- 
on is to the value of two years 
profits of the lands, 25 

Where a foreigner plaintiff is to give 
ſecurity for coſts, a depoſit in mo- 


Of perſonal eſtate, in what caſe it 
fall go to the next of kin and be 


ney 
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ney will not be permitted to be 
made inſtead thereof, Page 35 
Upon giving ſecurity, money levied 
the ſheriff upon an outlawry may 
be paid to the perſon who pleads 
to the inquilition taken upon the 
outlawry, 123 
In what caſe the defendant being a 
foreigner ſhall, or not, give ſecu- 
rity to abide the event ot the ſuir, 
18 

Whether one protected ſliall give le. 
curity {or colts, 272 
Security bond for three years ſhall 
extend tarther, 275 


Seiſure. 


Reſeiſure of run goods, when it is 
allowed 36 
There is a diſſerence between a ſei- 
ſure and a devenerunt, 59 
Several ſeiſures by ſeveral perſons, 
not in all amounting to 1004. may 
be put into one information, 63 
Seiſure, before two juſtices by the 
ſtar. 6 Geo. 5 130 
See title evidence and proof, 49 
See title information, 30, 72, 96 
_Sec:title prohibition, 9, 121 
See title trover, 67, 80 


Sequeſlration, and Sequeſtrators. 

A ſequeltration muſt be returned be- 
fore it can be moved to diſcharge 
it upon the death of the party, as 
to lands, | 31 

No new ſequeſtration can be granted 
before the firſt is returned, G2 

Writ of aſſiſtance granted to ſequeſ- 
trators, they have been oppoſed, 

168 

See title bill, 141, 192 

Sequeſtrators cannot ſell or remove 
defendant's goods in the caſe of a 
contempt, for want of an anſwer, 

272 


Servers. 
See title commiſſion and commiſſion- 
ors, 61 


Sheriff 


Whether the ſherift ſhall detain his 


| 


See title error, 
At what time, and for what reaſon it 


poundage upon a ſevari, Page 305 


Slander, 


See tille prohibition, 312 


Statute. See Limitations. 
Commiſſioners of exciſe {hall be held 
ſtrictly to the letter of the ſtat. 6 Geo: 
which gives them juriſdiction, and 
breaks in upon the ancient juriſdic- 


tion of this court, 100 

Statute Merchant. | 

See tile pleas and pleading, I23 
Stock in Trade. 

See title devile, 28 


Super. 

A ſuper cannot be taken off one and 
let upon another, but proceſs may 
iſſue againſt ſome of the commiſſi- 
oners of the land-tax only, who 
ſigned the deficient duplicates, 117 


Super ſedeas. 
64 


ſhall iſſue to difcharge a priſoner 
upon a judgment, 125 
Whether a prorogation be a /ufer/e- 
deas to a writ of error in the houſe 


of Lords. 131 
Tail. 

SEE lille deviſe, 301 
Tender. 


At what time a tender of tithes ſaves 
the defendant's colts, 28 
Tender of payment of tithes admit- 


ted after the anſwer, 47 
Timber. 

See lille evidence and proof, 126 
Tithes. 


Vide title modus threvghout. . 
Tithe herbage, cr for agiſtment. in 
what 


tain Þis 
age 305 


312 


J. 

be held 

Co 6 Geo: 

on, and 

uriſdic- 
100 


12 3 
28 


ne and 
's may 
nmiſſi- 
, Who 
'S, 117 


— — 


See title compoſition for tithes, 17 
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what proportion it ſhal] be paid for 
uuprofitable cattle, Page n 
A compoſition by parol ſor tithes can 


only be good tor one year, 2 
"Tithe herbage, or agiſtment tithe, 
by whom it tha!l be paid, 3 


Saddle horſes ſhall pay no tithes, 3 
A vicar need not ſet forth how he 1s 
entitled to tithe herbage and ſmall 
tithes, 7 
Tithes ot garden ground, 10 


Tithes in kind are decreed to be ac- Qu 


counted for, when a modus is too 
rank, 10 
Tithes of aſter-moath ſhall be paid. 
but not of after-paſture, IG, 
Turnips, iche thereof, how often to 
be paid, 10 


Tithes of peas and heans ſet and 
planted in rows, are ſmall tithes, 19 

Of hops, hop poles, and milk, 20 

The value of the tithes to be _ 
tained by the plaintiff's oath, in 
what cale, 2H 


Exemption from tithes, how to be 


. 26 
At what time a tender of tithes ſaves 
the defendant coſts, 2.3 
Exemption of land from tithes, as 
belonging to one of the greater 


monatleries, how to be laid, 57} 
Bill for the tithes of filh, how to be 


laid, 43 
A tender of tithes permitted to be 
made after the anſwer, 4* 
Tithes of wood, whether due of com- 
mon right, G1, 62 
Where an exemption from tithes is 
good, 65 
See title vicar, + SY 


Whether tithes be payable of an anci- 
ent mill, and manner of tithing 
milk, 73 

Ine directed to try whether tithes ot 
J. are uſually paid to the vicar of 
AT. or the rector of M. and the ju- 
ry find to peither, 87 

Tithe wool of lambs ſhail be paid, 


and tithe for agiſtment of yearlings, 
Vage yo 
Dimber-tree above 20 years growth 
are titheable, if cut and corded ſor 
fuel aller non, 98 
Tithe decreed to be paid for houſes in 
St. Saviour's Southwark, it being 
the only proviſion made for the 
minilter, 102 
T.the of houſes in London, cuſtomary 
payments ſet up againſt it, 105 
uantities and values of tithes muſt 
be ſet forth particularly in the an- 
ſwer, 108 
See title evidence and proof, 110 
Title mult be ſthewn in a bill ſor tithes 
where it is a lay impropriation, 
I1 
Bill for a portion of tithes in a 2 
bouring pariſh, the vicar of that 
pariſh mult be a party, 115 
Lands of the Ciftertian order only dit- 
charged from tithes guamdi in pro- 
prus manibus, I22 
See title impropriation, Tr. 129 
Dill for the tithe of wood de affartis 
in the ſoreſt of Dean, and what 
the word a//art means, 128, 312 


The uſual time for tithing lambs is 


when they can live without the 
dam, | 133 
See litle coſts, 138 
Exemption from tithes extends to a 
right of common, as well as to the 
eſtate to which it is appurtenant, 
138 

Tithing of lambs, the queſtion was 
whether fraud or not in the courſe 
of deſendant's management, 139 
See title bill, 141 
Dill by a vicar of tithe herbage and 
furze, 144 
Wood. ground grubbed up pays tithes 
and is not exempt by the ſtatute 
Ed. 6 159 
Tithes of peas and beans ſhall be paid 
to the impropriator, it the vicar 
doth not ſhew an endowment or 


uſage to the contrary, 169 
Q 2 Eafler 
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Eafter offerings are due of common 
right, Page 173, 198 
See title injunction, 176 
Tithes of mill, head-lands, and cher- 
ries, 183 
See title cuſtom and preſcription, 186 
A portion of tithe is diſtinct from 
tithes annexed to a rectory, 189 
Bill for tithes uſed formerly to waive 
penalties, but not of late, becauſe 
the ſingle value is only prayed, 193 
Offerings decreed due of common 
right, though they were demanded 
by cuſtom, 198 
Se tile exemption, 209, 214, 296 
Statute of limitatious not pleadable 
to a bill for tithes, 213 
Bill for tithes, glebe and common, 
238 

Bill for tithes of fiſh, 239, 256 
Bill by an impropriator ſor tithe hay 
under a grant of Fac. 1 diſmiſſed, 
none having ever been paid to him 


fince the grant, 262 
Bill for tithes by a perpetual curate 
diſmiſſed for want of title, 273 


Uſage as to tithes ſhall explain a leale 
of a farm and tithes againſt the 
very word !uthes, 274 

Vetches and clover a great tithe, but 
when cut green for cattle uſed in 
huſbandry, tithes are not duc, 279 

See tulle bill, 291 

Tithe herbage ſhall not be paid tor 
ſheep ſhora oat of the parilh, be- 
caule they are animalia frudueſa, 

313 

Turnips (ſown after the corn i clear 
ed) led with theep and baten cat- 
tic, ſhall pay tithes, 313 

There can be no preleription in 444 
decrmanido ayainl a lay rector any 
ore than againlt a tpuitual refinery, 

325 

{\ vicar's right to tithe Env made gut 
from the dceſcndaut's 4itlwer with. 
Hut putting lum to prove that he 
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See title colls, Page 335 
Clover ſeed is a ſmall tithe, 344 
Preſcription in non dicimando cannot 
be even againſt a lay impropriator, 

; 345 

See title evidence 209, 143, 296, 321 
See title anſwers, Ic. and bo, 141, 
210, 211 

See title compoſition for tithes, 394 
See title cuſtom and preſcription, 333, 


Co 

See tit]: aſſurt, 312 
Tut, 

See title tithes, 115 

See title bill, 195, £73 
Toll. 


Bill for toll for landing goods in the 
plaintifl”'s manor diimiſſed, as be- 
ing proper at law, 41 

Bill for eſtabliſhing a right to tolls for 
carts, Oc. coming into a manor, 


68 

Notice of toll by a demand is ſuffici- 
ent, 114 
See tithe bill, 331 


Tranſportation. 

One tranſported on the (tat. 4 Geo. 
cap. II. upon a judgment on an in- 
formation againlt him for running 
wool, 83 


Trenſure Trove, and Trover. 
A bill tor dilcovery of treaſure trove 
is proper, bu the plaintiff cannot 
have relict, becauic he may bring 


trover, 18 
over tor goods ſeiſed will not lie 
againſt the ofhicer, 67 


Trover or treſpaſs whether they will 
lie agaiult an othcer for ieiting 
004+ uf fque prebalili car ſa, 60 


Tre {paſs . 


Ser title treaſure trove, and trover, 89 
Ireſpaſs by baron and ferns, of the 
teme lands, lies, 277 


CE 


3+ ti prohibition, 229 


Trial, 
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Trial, and new Trial. 

A new trial granted after a ſpecial 
verdi& ſigned by counſel on both 
ſides, Page 51 

A new trial granted for e 
of the jury, 5¹ 

New trial, whether it can be granted 
on an information of ſeiſure, where 
a verdid is for the defendant, 253 

Iſſue to try a modus of 37. 4d. tor 
tithe of five cloſes, the proot ex- 
tended it to /ewen, the judge direct. 
ed the jury for the plaintiff, a new 
trial ordered, 267 


Truſt, and Truſtees. 

Deviſe of money to a truſtee to be 
ſettled to A. tor life, remainder to 
her firſt, Sc. ſon in tail, remain- 
der in fee; the money is not laid 
out, A's ſon of age, comes and de- 
fires to have the money; Queære 
whether equity will pay it him, and 
ſave the trouble aud expence of a 
common recovery, 204 

See title deviſe, 12, 187, 302 

See title jointenants. 


Turnips. 
When they are pulled ought to pay 
tithes, though ever 10 often ſow- 
ed, 10 
Turnips (ſown after the corn is clear- 
ed) fed with ſheep and barren cat- 
tle, ſhall pay twhes, 314 


Tythes. See Tilhes, 


Vencdition exponas. 


SEE tiile Writs. 


Lee. 


In what caſe he need not ſhew any 


ſpecial title by endowment or pre- 
ſcription, Page 72 


He has the ſame right to all tithes in 


his endowment, as a reQor has of 
common right, 8 


The vicar is not intitled to tithes of 


peas and beans without ſhewing an 
endowment or proof of uſage, 169, 


Vicar ſhall have Eaſler offerings of 


common right, 173 
See litle titles, and 115, 327 
See lille evidence, 180 
See lille bill, 192 

Viſitor. 
See title exchecq ver, 215, 2 16 
Vage. 
See title tithes, 274 
Water-courſe. 
SEE title bill, 264 
Wharſage and Keyage. 
See lille bill, 270 
IWitneſſes. 
Sce title commiſſion, £97. 16, 185 


Witneſſes are not twice examinable to 


the lame matter without gare ot 
the court, 24 


It is an objection to 4 witne(>, thar 


he is an inhabitaut of the parith 
where the modus is iwliſted on, and 
it lies on the other tide to ſhew he 
enjoys no titheable lands, 40 


Order to examine to the çredit cf 


witneſs beiore publication, 46 


The maſter of u {hip not Howed ts 


be a witnets, thaugh there is no in- 
formation againti the ſhip, 140 


U * * * 1 
ee, ho 
See title information, Z 7 36, 237 , 261 8 wit nets /bp; 742 QCepar's 9e cou 


1 eld. 
See title evidence and proct, 285 
See litle trial, and new trial, 51 


Vicar. 
He need not ſet torth how he is intit- 
led ro tithe berbage and imall 
tithes. 7, 144 


betore he is cexumimed, the coun 
will not grant an ati; achment a 
gainſt him, -42 
Witneſſes compelicd by ru'e watt ond 
the maller, 199 
Witneſſes who gie ſervante ta * 
E India company, plaintitts, aur 
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 Fenire facias is the old proceſs of this 


Writ of wend;tioni exponas, if it ought 


permitted to be examined de Lene 
e, as going abroad, becauſe they 
can keep them at home, if they 


pleaſe, Page 320; 
See title judgment, 256; 
Writs. 


Writs of delivery and appraiiement, 
when and for what cauſes granted 
21, 25 

Writ of privilage allowed to the ſo- 
reign appoſer's deputy, 24 
Writ of delivery, what delay ſhall be 
a good ground for iſſuing it, 30 
Writ of vendliliæni exponas is not to iſ- 
ſue without motion in court, 45 


N 


A new writ of appraiſement iſſued, be- 
cauſe the appraiſers had overvalued; 
the ſnuff ſeiſed, 49, 185 


court on the plea fide, 67 
Writ of delivery granted for watches, 


7 
Writ of appraiſement muſt ſpecify the 


goods ſo certainly, that the defend- 


ant may know when to put in his 


claim, or an attachment ſhail go, 89 
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to iſſue for ſale of a term found up- 
on an inquiſition taken upon an out- 
lawry, or only upon an extent and 
judgment, Page 105 


Writ of diem claufit extremum not ſet 


alice for a ſmall variance, and the 
deſendant may plead (his title) to 
the inquiſition, 118 
A rule, in what caſe a diem, Cc. may 
iſſue, 119 
Where a writ of Aire ſaciat ought 
1ather to po than an immediate ex- 
teat, 127, 128 
Writ of ſuperſedecs to diſcharge a pri- 
ſoner upon a judgment, at what time 
it ſhall iſſue, 128 
Subpena ſcire facias eannot be made 
out until the decree be entered, 160 
Writ of aſſiſtance granted to ſequeſ- 


trators, they having been oppoſed, 
168 


4| Writ of Veri facias binds the property 


of goods from the tefle, as againſt 
the defendant himſelt, 271 
Writ of delivery granted for goods 
ſeiſed by the officers of the commii- 
ſoners of exciſe, 106 
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T H E 
| | BARONS or THE EXCH EUER, 
| | "A NS. TAB 

| ; Attornies and Solicitors General, 


During the ſeveral and reſpective Years of theſe 
REPORTS. 


| In Michaelmas and Hilary Terms, 1714. 
Eaſter, Trinity, Michaelmas and Hilary, 1715. 
. And Zafer Term, 1716. 


Sir Samuel Dodd, Knt. Lord Chief Baron. 

Sir Thomas Bury, Kant. 

Sir Robert Price, Kat. 22 Barons. 

Sir James Mountague, Knut. 

Sir Edward Northey, Knt. Attorney General. | 

Nicholas Lechmere, Eſq. Solicitor General in Michaelmas and Hi. 
lary, 1714, and in Eafter, Trinity and Mihaelmas, 1715. 

John Forteſcue Aland, Eiq. Solicitor General in Hilary, 1715, and 
Eafter 1716. 


In Trinity and Michaelmas Terms, 1716, 


Sir Thomas Bury, Knt. Lord Chief Baron. 
Sir Robert Frice, Knt. 

Sir James Mountagre, Kant. 
Sir Edward Northey, Knt. Attorney Geueral. 
Fohn Forteſcue Aland, Eſq. Solicitor General. 


Barons. 


In Hilary Term, 1716. 
And in Eaſter, Trinity, Michaelmas and Hilary Terms, 1717. 


Sir Thomas Bury, Knt. Lord Chief Baron. 
Sir Robert Price, Knt. 

Sir James Mountague, Knut. | Barons. 
Sir John Forteſcue Aland, Knt. 

Sir Edward Northey, Knt. Attorney General. 
Sir William Thowpſon, Kut. Solicitor General. 


In 


The Barons of the Exchequer, Oc. 


In Eaffer, Trinity, Michaelmas and Hilary Terms, 1718. 
And in Fafter, Trinity, Michaelmas and Hilary Terms, 1719. 


* Bf Sir Thomas Bury, Knt. Lord Chief Baron. 
[x Sir Robert Price, Knt. | 
4 Sir James Mountagve. Barons. 


| Sir Francis Page, Knt. 
s | | Nicholas Lechmere, Eſq. Atttorney General. 
£ || | Sir William Thompſon, Knt. Solicitor General. 


In Eafter, Trinity, Michaelmas and Hilary Terms, 1720. 
Eaſter, Trinity, Michaclmas and Hilary Terms, 1721, 
And in Eaſter Term, 1722. 


Sir Thomas Bury, Knt. Lord Chief Baron. 
Sir Nobert Price, Kant. 

Sir gore Mountague, Knt. Barons, 
vir Francis Page, Knt. 

Sir Robert Raymond, Knt. Attorney General. 
Sir Philip Yorke, Knt. Solicitor General. 


In Trinity, Michaelmas and Hilary Terms, 1722. 
And in Eaſler and Trinity Terms, 1723. 


Sir James /euntague, Knt. Lord Chief Baron. 
Sir Robert Price, Knt. 

Sir Francis Page, Knt. Barons. 

Sir 7effery Gilbert, Knut. 

Sir Robert Raymond, Knt. Attorney General. 
Sir Philip Yorke, Knt. Solicitor General. 


In Michaelmas Term, 1723. 


pry © Sir Robert Eyre, Knt. Lord Chief Baron. 
5 Sir Robert Price, Knt. 
| | Sir Francis Page, Knut. Barons. 
Sir Feffery Gilbert, Knt. 
| Sir Robert Raymond, Knt. Attorney General. 
| Sir Philip Yorke, Knt. Solicitor General. 


| In Hilary Term, 1723. 
In ZEafter, Trinity, Michaelmas and Hilary Terms, 1724 
1 | And in Eaſter Term, 1725. | 


Sir Robert Eyre, Knt. Lord Chief Baron. 
Sir Robert Price, Knt. 
| | Sir Francis Page, Knt. 0 Barons. 
Sir Jeffery Gilbert, Kant. 
Sir Philip Yorke, Knt. Attorney General. 


Sir Clement Wearg, Kant. Solicitor General. . 
n 


| 
{ 
' 


| 
' 
{ 
; 


Sir Philip Yorke, Knt. Attorney 


223 K— — 


The Barons of the Exchequer, c. 
In Trinity, Michaelmas and Hilary Terms, 1725. 


Sir Jeſery Gilbert, Knt. Lord Chief Baron. 
Sir Robert Price, Kat. 

Sir Francis Page, Kant. N Barons. 

Sir Bernard Hale, Kut. 

Sir Philip Yorke, Kat. Attorney General. 
Sir Clement Wearg, Knt. Solicitor, General. 


In Eafter and Trinity Terms, 1726. 


Sir Jaſery Gilbert, Knt, Lord Chief Baron. 
Sir Robert Price, Knut. 


Sir Francis Page, Knt. Barons. 
Sir Bernard Ilale, Kat. 

Sir Philip Torke, Knt. Attorney General. 
Charles Talbot, Eſq; Solicitor General. 


In Micbaelmas Term, 1726. 


Sir Themas Pengelly, Knt. Lord Chief Baron, 
Sir Francis Page, Knt. till Nov. zd. 
Sir Bernard Hale, Kat. 

Sir Lawrence Carter, Knt. 

Sir John Comynt, Knut. 

Sir Philip Yorke, Kot. Attorney General. 
Charles Talbot Eſq; Solicitor General. 


Barons. 


In Hilary Term, 1726. 
Eaſter, Trinity, Michaelmas and Hilary Terms, 1727. 
£aſter, Trinity, MichaeImas and Hilary Terms, 1728. 
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PREFACE. 


HE Inducement for 
publiſhing the following 
Sheets was, the many 


Hardſhips the Country Far- 


mers and Carriers daily meet 


with from malicious Infor- 


mers, and particularly petty- 
fogging Attornies; the Miſ- 
chief is inconceiveable to thoſe 
unacquainted with their male 

A 2 Practice 


(iv) 
Practice in this Reſpect; the 
Compiler was further induced 
to publiſn this Collection from 
the brutiſh Behaviour of the 


Carmen and Draymen in and 
about the Cities of London 
and Weſiminſter. As this ma- 
nual treats ſolely of their Of- 
fences and Puniſhment, it is 
hoped it will have the deſired 
Effect, vis. to prevent the 
poor and induſtrious Part of 
Mankind from being unjuſtly 
taken from their reſpective 
Employments, by thoſe who 
would perſuade you they do 
it by Virtue of the Laws of 
England; and to prevent like- 

wiſe 


(v) 
wiſe the Inſolence of Carmen 
and Draymen from eſcaping 
the Puniſhment they ſo often 
deſerve; by Reaſon of the ge- 
nerality of Mankind, who are 
moſtly liable to their ill Uſage, 
their not knowing what Me- 
thod to take to bring them to 
Juſtice, juſtly fearing that, in- 
ſtead of making an Example of 
the Delinquents, they ſhould 
ſubject themſelves to the vexa- 
tious Oppreſſion of the before 
mentioned worthy Practition- 
ers of the Law. That this 
Treatiſe may anſwer the End 
propoſed, it is cheap, com- 
modious for the Pocket, and 
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(vi) 

ſo divided into Chapters and 
Sections, with a Table at the 
End, that it will be next to 
an Impoſſibility not to find 
out whatever the Reader 
is in ſearch of. Upon the 
whole it is not doubted but 
it will prove of real Uſe to 
thoſe who ſtand moſt in need 
of it. 


THE 
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Waggons, &c. not to have above * 
five Horſes or Oxen in Length. 
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common Stage Waggons or 
Carts, 48 
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CHAT XVI. 


Carts to be numbered and regiſtered, 
and their Owners Names to be 
| placed thereon, p-· 50 


nr . 


The Forfeitures and Penalties in all 
the above Caſes, and the Me- 
thod of Proceeding to recover 
them. 52 


b INT RO- 


| 


INTRODUCTION; 


1 may not be improper, before 
the Laws concerning Carriers, to 
ſay ſomething concerning Inns and 
$ Mod. 172. Inn- Keepers. SO 
Jones v. By the Cuſtom of this Realm, if 
4huloe. a Man lies in an Inn one Night, 
the Inn-keeper may detain his Horſe 
till he is paid the Expences; but if 
he gives him Credit for that Time 
and lets him go, he has waived the 
Benefit of that Cuſtom by his own 
Conſent to the Departure, and ſhall 
never afterwards detain the Horſe 
for that Expence, | 
$ hy Inn-keepers are compellable to 
7 lodge Strangers. They may detain 
the Perſon of the Gueſt who eats, 
or the Horſe which eats, till Pay- 
ment. 


He 


INTRODUCTION, X111 
He is bound to provide for Tra- $ Rep. 32: 


vellers, and to protect and ſecure their Calye's Cale, 


Goods. 

If an Inn-keeper or his Servant Cro. Jac. 470: 
ſells bad Wine or other bad Provi- 
ſions knowing it to be ſo, an Action 
of Deceit lies againſt him. 

An Inn-keeper invites one to, _ 
Supper, and it being late afterwards 3 
aſks him to ſtay all Night and he is 
robbed, the Inn keeper is not charge- 
able, he being there as a Neighbour. 

Where an Inn-keeper refuſes Gueſt Dyer 158. 
upon Pretence his Houſe is full, and 
it is falſe, an Action lies, 

An Inn-keeper i is not bound to re- 2 Brown. 
ceive the Horſe unleſs the Maſter 25+: 
lodge there, nor is he obliged to 

truſt, 

An Inn-keeper is liable to an Ac- cv, Jac. 188. 
tion if the Goods of his Gueſt are 
ſtolen while the Gueſt is there; but 
where the Gueſt takes his Horſe 
away, and promiſes to return in a 
few Days, and leaves his Goods there 
and they happen to loſt, the Inn- 

b 2 keeper 
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keeper 1s not liable unleſs he promifed 
to keep them ſafe. 


| 1 Cro. Jac. 609g. A Traveller came and left his 


Poph. 1 27. 


Poph, 127. 


11 Hen. 4. 
45 


Om — — — 


Horſe with an Inn-keeper, but did 
not go into the Inn himſelf; the 
Traveller is a Gueſt by leaving his 
Horſe as much as if he had ftayed 
himſelf, becauſe the Horſe muſt be 
fed, but otherwiſe if he had left a 
Trunk or dead Thing. 

If a Man takes my Horſe and 
rides him to an Inn where he is ſtole, 
I ſhall not have an Action againſt 
the Hoſt, though I am the Owner, 
becauſe I am not his Gueſt, 

But if my Servant upon my Bu- 
ſineſs comes to an Inn, and rides 
upon my Horſe, and he is there ſtole, 
I may have an Action becauſe the 
Property 1s in me. | 

If an Hoſt takes in a Gueſt, and 
goes abroad of his own Head, with- 


out Proceſs of Law; yet he muſt 


anſwer for the Goods, for he ought 
to have a Servant to take Care of them 


in his Abſence, 


But 


! 
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But if an Hoſt tells a Gueſt that 11 Hen. 4. 
he muſt go abroad, and ſo he can- 45. 
not be Attendant to him; and there- 
upon the Gueſt takes up his Abode 
there at his Peril, if his Goods are 
ſtole the Hoſt ſhall not be charged. 
An Inn-keeper was indicted for Cro. j:c.609. 
ſelling Oats at two Shillings and eight 
Pence a Buſhel, when they were 
no, more than one Shilling and eight 
Pence in the Market; Judgment 
was given againſt him. 
Treſpaſs was brought againſt a, & 5 W. & 
Conſtable for quartering a Dragoon Mar. C. 13. 


upon the Plantiff to find him Meat, n 
Drink, and Hay and Straw for his 
Horſe, Fc. a ſpecial Verdict was 
found, viz. that the Plantiff kept a 
Houſe at Epjom, and that he dreſſed 
Meat for his Lodgers at four Pence 
per Joint, and ſold them Small- Beer 
at two Pence a Mug, and alſo found 
them Stable- room, Hay, c. for their 
Horſes; but it was held that this was 
neither an Inn or Victualling Houſe. 

Mr. Ford of Grey's Inn with other Kelyog 51. 
Company was at a Public Houſe, and 
another 


xvi 


INTRODUCTION. 


another Company bringing with them 


ſome lewd Women would have that 
Room where Mr. Ford and his Com- 
pany was, and turn them out; to which 
Mr. Ford anſwered, if they had civily 
deſired it they might have had it, but 
he would not be turned out by Force; 
whereupon they drew their Swords, 
and Mr, Ford drew his Sword and 
killed one of them, and it was adjudg- 
ed juſtifiable, being in Defence of the 
Room he had taken up. 
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CH AP. I. 


Ok Obſtructions in the 
Highwap. 


I, HERE is no Doubt, but Kitch. 45. 

that all Injuries whatſo- NN ; 

. „C. 212. 

ever to any Highway, as a. 48. 

by digging a Ditch, or making a 
Hedge overthwart it, or laying Logs 
of Timber in it, or by doing any 
other Act, which will render it leſs 
commodious to the King's People, 
are publick Nuſances at Common 


Law. 


B 2. No 
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2. No Perſon ſhall lay in any 
For the = Highway, not being twenty Feet 
ſeiture and broad, any Stone, Timber, Straw, 


how © te Dung, or other Matter, whereby 


the third Pa- the ſame ſhall be any ways ob- 
h of 

22 ſtructed. | 

Chapter. ( 

Seck. 5. 3. And if any Timber, Stone, 

— * Hay, Straw, Stubble, or other Mat- 

lecting or re- ter for the making of Dung, or on 


— _= tary any other Pretence whatſoever, ſhall 


Paragraph be laid in any ſuch Highway ; 

of the aſt whereby the ſame ſhall be any ways 

Chapter, obſtructed ; the Owners or Poſſeſſors 
of the Lands next adjoining to the 
ſame, ſhall clear the ſaid Way by 
removing the ſaid Timber, &c. and 
have and diſpoſe of the ſame to their 
own Uſe, 3 


CHAP. II. 


31 


C HAP. II. 


The Penalty of leaving 
emptyCarriagesinthe 


Highway. 


I. F any Perſon ſhall leave any zo Geo. 2. 
empty Waggon, Cart, or any . 22. ſect. 8. 

other Carriage, in any publick High- 

way within this Kingdom, ſo as in 

any Manner to hinder the free Paſ- 

ſage of any other Carriage, or of 

his Majeſty's Subjects, except only 

during ſuch reaſonable Time as ſuch 
Waggon, Cc. ſhall be noting or 
unloading ; every Perſon fo offend- 

ing, and being convicted either by 

his own Confeſſion, or by the Oath 

of one or more Witneſſes, before 

any Juſtice of the Peace of the 
County, Riding, Diviſion, City or 

Place, (which Oath ſuch Juſtice is 


impowered to adminiſter) ſhall for 


every ſuch Offence forfeit and pay 
any ſum not exceeding twenty Shil- 
_ B 2 lings, 


S oa — bs.” 
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lings, to be levied by Diſtreſs and 
Sale of the Offender's Goods, by 
Warrant under the Hand and Scal 
of a juſtice of Peace, and for want 
of ſufficient Diſtreſs, ſuch Juſtice 
is impowered to commit ſuch Of- 
fender to the Houſe of Correction 
or ſome other Priſon of the County, 
Sc. in which the Offence ſhall be 
committed, or the Offender ſhall 
have been apprehended, there to re- 
main and be kept to hard Labour for 
any Time not exceeding one Calen- 
dar Month. 

ven, 10. All Forfeitures for Offences againſt 

Forfeitures, this Act on the publick Highways, 


ſhall be applied one Moiety (or half 


Part) to the Informer, and the other 


Moiety to the Surveyor or Surveyors 
of the Highways in the Pariſh 


wherein ſuch Offence ſhall be com- 


mitted, and be by him or them 

applied in the Repairs of the High- 
Set. 11. ways within ſuch reſpeCtive Pariſh. 
ky 2 If any Perton, who ſhall be ap- 
over hy prehended for having committed an 
Name, Sc. Offence againſt this Act, ſhall refuſe 

to diſcover his Name and Place of 


Abode 


7 
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Abode to the Juſtice before whom 


and he ſhall be brought; ſuch Perſon ſo 
» by refuſing ſhall be immediately deli- 
Scal vered over to a Conſtable or other 
2 Peace Officer, and ſhall by him be 
iſtice conveyed to the common Gaol or 
Ot- Houſe of Correction of the County 
ction or Place, where the Offence ſhall 
my | be committed, there to remain until 
a he ſhall declare his Name and Place 
ſhall of Abode to the ſaid Juſtice, or to 
2 ſome other Juſtice of the ſaid County 
hon or Place. 


Any Perſon who ſhall ſee any of Sed. 13. 
; the Offences herein before mentioned, Tn 
ainſt and intended hereby to be redreſſed, * may be 


— 0 committed, ſhall and may by the Au- apprehended 
lf thority of this Act, 4 any an = vw 

other other Warrant apprehend theOffender; 

e and ſhall with all convenient Speed 

ariſn convey or deliver every ſuch Offender 

ST to a Conſtable, or ſome other Peace 


Officer of the County, &c. in which 


Iigh- the Offence ſhall be committed or 
h. the Offender ſhall be apprehended, 
3 in order to be conveyed before ſome 
I any Juſtice of the Peace, there to be dealt 
efuſe with according to Law. 

Ce of : B 3 In 
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. er In all Actions, Suits, Trials, and 
Parihin other Proceedings in purſuance of 
which Offence this Act, or in relation to any Mat- 
Sed Wis ; ter or Thing herein contained, any 
| Inhabitant of the Pariſh, Town or 
Place, in which any Offence ſhall be 
committed contrary to this Act or 
18 Geo. 2. c. 23. ſhall be deemed a 
competent Witneſs notwithſtanding, 
his or her being an Inhabitant of 
the Pariſh or Place in which any 
ſuch Offence ſhall have been com- 

mitted, 
Sect. 15. No Perſon, who by virtue of this 
3 Act ſhall be puniſhed for any Offence 
twice. by him or her committed, ſhall be 
puniſhed for the ſame Offence under 
any other Law or Statute ; and if 
any Action or Suit be commenced 
againſt any Perſon for any Thing 
done in purſuance of this Act, the 
Defendant in any ſuch Action, Cc. 
General Iſne may plead the general Iſſue, and 
2 give this Act and the ſpecial Matter 
Ad, Sr. in Evidence, at any Trial, to be 
Frs in had thereupon, and that the ſame 
vidence. was done by the Authority of this 
Act, and if it ſhall appear to have 
been 


5 
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been done, a Verdict ſhall be record- 

ed for the Defendant; and if the If Plaintiff be 
Plainuff ſhall be nonſuited, or diſ- 1 
continue his Action, after Defendant jave double 
ſhall have appeared; or if Judgment Coſts. 

ſhall be given upon any Verdict, or 
Demurrer againſt the Plaintiff, the 
Defendant ſhall and may recover 

double Coſts, and have the like Re- 

medy for the ſame, as any Defen- 

dant hath in other Caſes by Law for 


Recovery of his Coſts. 


Ba CHAP, Ill. 
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C HAP. III. 


Waggons, &c. not to 

have above five Hoꝛſes 
92 Oren in Length. 

22 Car. 2. I 


n O travelling Waggon, Wain, 
For the Pe- Cart, or Carriage, wherein 
nalty, ſce the any Burthens, Goods, or Wares ſhall 
— ide be carried (other than ſuch Carts 
lat: Chapter, and Carriages as are employed about 
Huſbandry, manuring of Land, car- 
rying Hay, Straw, Corn unthreſht, 
Coal, Chalk, Timber for Shipping, 
Materials for Building, Stones of all 
Sorts, Ammunition, or Artillery, for 
his Majeſty's Service) ſhall at any one 
Time be drawn in any Road with 
1 Geo. i. ft. 2. above five Horſe-Beaſts at Length. 
3 2. No travelling Waggon, Cc. 
e Penalty 
of this Act is Wherein any Burthens, Cc. ſhall be 
the ſame with carried (other than as are mentioned 


that of the pre- . 
nde laſt above recited Act of 


the Numberof Car. 2.) ſhall at any one Time be 
Horſes, Oc. drawn in any common or public 
on Turnpike High. . 

Koads. See Highway or Road, with above five 
the eleventh Horſes, Oxen or Beaſts in Length. 


Chapter, CHAP. IV. 
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CH AF. VV. 


Waggons, &c. not to 
have above fir Hozſes 
o: Dren in Length, 
Pairs 02 Sideways. 


1. O Waggon (whether travel- 5 Geo. 1. 

ling for Hire or not, 14 Geo, 5. 8 

2. c. 42. ſet. 6.) ſhall be drawn Es By. 

with more than fix Horſes, either in ragraphb of the 

Length, or in Pairs, or Sideways, * Chapter. 
2. Nothing in the ſaid Act of 5 Geo. 1. 

5 Geo. 1. c. 12. ſhall extend, or be whe . 

conſtrued to extend to Waggons, Ec. riages ex- 

employed in Huſbandiy, manuring red. 

of Land, carrying Cheeſe, Butter, 

Hay, Sc. or any one Tree or Piece 

of Timber, or any one Stone, or 

Block of Marble, or to Carravans, 

or covered Carriages of Noblemen 

and Gentlemen, for their own pri- 

vate uſe, or ſuch Timber, Ammu- 

nition, Cc. as (hall be for his Ma- 

jeſty's Service, his Heirs and Suc- 

ceſſors. 


C HAP. V. 


10 


CHAP. V. 
Carts not to ha ve above 
four Hozſes, 
5 Geo. 1. O Cart (by 14 Geo. 2. c. 42. 
ga c. ſect. 6. whether travelling 


ty, ſeethefifth for hire, or not) ſhall be drawn with 
Paragraph of more (by 16 Geo. 2. c. 29. than four 


— Horſes, ) 


1208 2. Notbing in the ſaid Act of 
c. 12. ſect. 5. 5 Geo, 1. ſhall extend, or be con- 
What Car. ftrued ſo to do, to ſuch Carts, &c. 
cepted. as ſhall be employed in Huſbandry, 
manuring of Land, carrying of Cheeſe, 
Sc. or any one Tree or Piece of 
Timber, or any one Stone, or Block 
of Marble, Carravans, and the co- 
vered Carriages of Noblemen, &c. 
| or ſuch Timber, Cc. as ſhall be for 
| the Service of his Majeſty, his Heirs 
| and Succeſſors. 


CHAP. VI. 


[ 11 ] 


GH ATP. VI. 


Exception of dꝛa wing up 
ſteep Hills, and where 
the Wheels are nine 
Inches bꝛoad. 


NY Owner of any Waggon or 24 Geo. 2. 


other Carri is Serv 2 
er Carriage, or his Scrvants, © 5 


may uſe or draw with as many 
Horſes or Beaſts as ſhall be neceſſary 
for the drawing of any Waggons, 
&c. up ſteep Hills, as the Juſtices 
of Peace of the reſpective Counties, 
Sc. where ſuch ſteep Hills do lie, 
ſhall at their Quarter-Seſſions from 
Time to Time order and direct, 
which Order ſhall be kept by the 
Clerk of the Peace amongſt the Re- 
cords of the Seſſions, to which all 
Perſons at reaſonable Times ſhall 
have Recourſe without Fee or Re- 
ward, 


Any 


26 Geo. 2. 
c. 30. ſe. 6 
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Any Waggon or other four Wheel 
Carriage, having the Fellies of the 
Wheels thereof of the Breadth of 
nine Inches or upwards, may law- 
fully travel on any Highway within 
Great Britain, with any Number 
of Horſes or Beaſts of Draught not 
exceeding Eight: And any Cart 
or other two Wheel Carriage having 
the like Wheels, with any Number 
of Horſes, &c. not exceeding Five ; 
without being ſubject to any Forfei- 
tures for cauſing the ſame to travel, 
Sc. with a greater Number of Horſes, 


Sc. than are now allowed by 
Law. 


CHAP, VII. 


| 


f 
1 


Butter, Hay, Straw, Corn unthreſh- 82h of = 
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CHA P. VII. 


The Beadth of Theels 
ok Maggons to be 
dzawn with thzee 
Hozſes. 


'Þ N O travelling Waggon for hire ; Geo. 1. 
(other than by the fifth Sec- ok Oy 
tion ſuch as are employed in Hul- _— the 


bandry, and in carrying of Cheeſe, ninth Para- 


ed, Coals, Chalk, or any one Tree Ou” 


or Piece of Timber, or any one 
Stone or Block of Marble, Carravane, 
and the covered Carriages of Noble- 
men and Gentlemen, for their own 
private uſe, or Timber, Ammuni- 
tion or Artillery for his Majeſty's 
Service,) having the Wheels bound 
with Streaks or Tire of a leſs Breadth 
than two Inches and a H-lf, when 
worn, or being faſtened on with roſe- 
headed Nails, ſhall be drawn with 
more than three Horſes between Sept. 
29 and April 15th, yearly. 
CHAP. VIII, 


— 
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CHAP. VII. 


Of what Bzeadth the 


13 Geo. 2. 
c. 33. ſect 2,3. 
For the Pe- 
nalty, ſee the 


Wheels of Carts in 
London Are to be. 
I, H E Wheels of every Cart, 


Car, or Dray, to be uſed 
for the Carriage of any Thing what- 


Paragraph ſoever, from any Place within the 


of 


Chapter, 


18 Geo. 2. 
c. 33. ſect. 7. 


Bills of Mortality, ſhall contain the 
Breadth of ſix Inches in the Felly, 
and ſhall not be wrought about with 
any Iron Work whatſoever, nor be 
drawn with above the Number of 
three Horſes, after they are up the 
Hills from the Water- ſide. 

2. And any Perſon within the ſaid 
Limits, uſing any Cart, Cc. having 
Wheels full fix Inches broad, when 
worn, may have the ſame bound 
round with Tire of Iron, provided it 
be fix Inches broad, and made flat, 
and not ſet on with Roſe-headed 
Nails. | 


CHAP. IX. 


” 
I 
7 
& 
| 
Os 


[ 15 ] 


C HAP. IX. 


What Loads Carmen 
may carry in London. 


O Perſon ſhall carry at any one 6 Geo. 1. c.6. 


Load in the Cities of London F rd * * 
or Weſtminſter, or within ten Miles * — 
thereof, (unleſs it be with broad ragraph of the 
Wheels upon Turnpike Roads, 26 aſt Chapter. 
Geo. 2. c. 30. ſet. 5.) in Waggons or 

Carts, having their Wheels bound 

with Tire or Streaks of Iron, more 

than twelve Sacks ot Meal, each 

Sack containing five Buſhels and no 

more, nor more than twelve Quar- 

ters of Malt, nor more than ſeven 

Hundred and an Half of Bricks, 


nor more than one Chalder of 


Coals. 


CHAP, X. 


[16 ] 


CHAP. X. 


The Penalty of Carters, 
Dꝛapmen, Carmen oz 
Maggoners, riding 
upon their Carriages, 
o: the Divers of 
them otherwiſe mil⸗ 
behaving themſelves. 


Geo. 1. ſl. 2. 1. | F any Carter, Drayman, Car- 
28 ſect. 8. man, Waggoner, or other 
e, ſhall ride Perſon driving any Cart, Dray, Car, 
on his Cart, or Waggon, in the Streets or Lanes 
Te. of London, (hall ride upon ſuch Cart, 
&c. not having ſome other Perſon 
on Foot to guide the ſame, bein 
thereof convicted before the Alder- 
man of the Ward, or one or more 
Juſtices of the Peace for the City or 
County where the Offence is com- 
initted, on Oath of one or more 
Witneſſes, ſhall forfeit ten Shillings, 
by Diſtreſs, &c. of Offender's Goods, 
by Warrant under Alderman or Juſ- 


tice 


- 
* Mow”, 3 * > — 


5 
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tice his Hand or Seal, rendring to 
the Owner the Overplus, one Moi- 
ety (or half Part) of the Forfeiture 
to be to the Informer, and the other 
to the Poor of the Pariſh, &c. where 
the Offence was committed, and in 
Default of Payment of the ſaid For- 
feiture, the Offender to be ſent by 
ſuch Alderman, Cc. to the Houſe 
of Correction for three Days, there 
to be kept to hard Labour. 

2. If any Carter, &c, or other 24 Gev. 2. 
Driver ſhall ride upon ſuch Cart, 8 i 
Sc. in London or within ten Miles Carter riding 
thereof, not having ſome other Per- * 
ſon on Foot to guide the ſame, he {me Person 
ſhall on the like Conviction forfeit on Foot to 
ten Shillings in caſe ſuch Driver hall | ng "we 
not be the Owner of ſuch Carriage : 

And in caſe he be the Owner, then 
any ſum not exceeding twenty Shil- 
lings, to be recovered, levied, and 
applied, as by the ſaid former Act of 
1 Geo. 1. ft. 2. c. 57. concerning the 
ten Shillings Penalty aforeſaid. | 

3. And any Perſon, though not Set. 9 Any 
a Peace Officer, may lawfully ap- cave Toe 
prehend ſuch Offender, and carry fuch Offender 


him, as ſoon as conveniently may be, 294 carry him 


? before a Jul- 
C before tice. ö 


— 
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before any Juſtice of the Peace for 
the County, &c. where the Offence 
Penalty of is committed; and if any Perſon ſhall 
rehiſting, &. reſiſt, abuſe, or prevent any Perſon 
endeavouring to * ſuch Of- 
fender, or when he is apprehended, 
ſhall reſcue, or endeavour to reſcue 
him, he ſhall forfeit twenty Shil- 
lings to be recovered and applicd as 
aforeſaid, 

27 Geo. 2. 4. If the Driver of any Cart, 
CIS ſet.7. Car, Dray, or Waggon, ſhall ride 
e Driver - . 
of any Cart, upon any ſuch Carriage, not having 
&c. who ſhall ſome other Perſon on Foot or on 


—4 — Horſeback to guide the ſame, (ſuch 


ſome Perſon Carts as are reſpectively drawn by 
m. N one Horſe only, or by two Horſes 
3 a- breaſt, and are conducted by ſome 

Perſon holding the Reigns of ſuch 
8 Horſe or Horſes, excepted;) or if 
8 the Driver of any Carriage whatſo- 
lon paſling the ever, on any Part of any Street or 
* Highway, ſhall, by Negligence or 

wilful Miſbehaviour, cauſe any 

hurt or Damage to any Perſon paſ- 


ſing or bring thereon; every ſuch 


Driver offending in any of the caſes 


aforeſaid, and being convicted there- 
of, 


7 


lo 
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of, by his own Confeſſion, or by 
the Oath of one or more Wit- 
neſſes, before one Juſtice of the 


Peace, ſhall forfeit any ſum not ex- to forfeit 10 3. 


ceeding ten Shillings, or ſhall be com- ae com- 
mitted to the Houſe of Correction 
for any Time not exceeding one 
Month, at the Diſcretion of ſuch 
Juſtice ; and every ſuch Driver, of- Offender may 
fending in either of the ſaid Caſes, Þ* pprebend- 
may by Authority of this Act, and Warrant. 
without any other Warrant, be ap- 
prehended by any Perſon who ſhall 
ſee the Offence committed, and ſhall 
be immediately conveyed or deliver- 
5 ed to a Conſtable, or other Peace 
Officer, in order to be conveyed be- 
fore a Juſtice, to be dealt with ac- 
cording to Law. 
5. Upon which Act Mr. Burn Mr. Burns 


_ . 1 Obſervation 
obſerves, that it is not ſaid who ſhall the abere 


| have this Penalty, ſo that it ſeemeth ag. 

2 to him that the Juſtice ſhall eſtreat 
the ſame into the Exchequer : And 

he likewiſe obſerves, that there is no 

power given to levy the ſame by 

Diſtreſs ; but that if the Party ſhall 

not pay upon Conviction, the Juſ- 

C 2 *. en 


20 
tice (by the Act) may commit him 
to the Houſe of Correction. 
30 Geo. 2. 6. If the Driver of any Carriage 
c. 22. ſect. 7. whatſoever in the Cities of London or 
—_ ag b. Weſiminſter, or any publick Street or 
rriage o f SY 
ructing the Common Highways within the week- 
Paſſage in any ly Bills of Mortality, ſhall by Neg- 
w_ — ligence or wilful Miſbehaviour hinder 
Bills of Mor- the free Paſſage of his Majeſty's Sub- 
tally, jects, in any of the public Streets in 
London or Weſtminſter, or in any pub- 
lic Streets or common Highways with- 
in the ſaid weekly Bills of Mortality, 
on Conviction by his own Confeſſion, 
or by the Oath of one or more Wit- 
neſſes before any Juſtice of the Coun- 
ty, Sc. wherein any ſuch Offence ſhall 
heve been committed (which Oath 
every ſuch Juſtice is hereby impowered 
forteits any to adminiſter) he ſhall forfeit any Sum 
Geding 208. not exceeding twenty Shillings, or 
or be com- be committed to the Houſe of Cor- 
mitted, rection, or ſome other Priſon of the 
County, &c. in which the Offence 
ſhall have been committed, or the Of- 
fender (hall have been apprehended, to 
be kept to hard Labour tor any Time 
not excecding one Calendar Month. 


7. If 
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7. If the Driver of any Waggon, Seat. 9. 205: | 
Cart, Car, Dray, or other Carriage, _ riding | 
on any publick Highway ſhall ride on his Wag- 
upon any ſuch Carriage, not having 897 or Cart, 
ſome other Perſon on Foot or on ſome other 
Horſeback to guide the ſame, (ſuch Perlon to con- 
Carriages as are drawn by one Horſe — Hogg 
only or by two Horſes a-breaſt, and Damage: or 
are conducted by ſome Perſon hold- OI 
ing the Reigns excepted) or if the 3 
Driver of any Carriage whatſoever, not giving | 
on any of the ſaid Highways, ſhall as Fong - 
by Negligence or wilful Miſbehavi- loaded Car- 
our cauſe any Hurt or Damage to riages; 
any Perſon paſſing or being upon 
ſuch Highway, or by Negligence, 
Sc. prevent, &c. the free Paſſage of 
any other Carriage, or of his Ma- 
jeſty's Subjects on the ſaid Highways; 
or if the Driver of any empty or 
unloaded Waggon, Cart, or other 
Carriage,ſhall refuſe or negle to turn 
aſide and make Way for any Coach, 
Chariot, Chaiſe, loaded Waggon, 
Cart, or other loaded Carriage; he 
ſhall on Conviction by Confeſſion, or 
Oath of one Witneſs, before one 
Juſtice, forfeit any Sum not excced- 


C 3 ing 
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# 


tobe leviedby ing twenty Shillings by Diſtreſs ; 

+ allo for want of ſufficient Diſtreſs, to be 

want of Diſ- committed to the Houſe of Correc- 

52 tion, or ſome other Priſon of the 

mitted. Place where the Offence ſhall be 
committed or the Offeuder ſhall be 
apprehended, to be kept to hard 
Labour for any Time not exceeding 
one Month. 

Sect. 10. 8. The ſaid Penalty to be Half 


Application of 
Forſeirures fr to the Informer, and Half to the 


Otiences on the Surveyor of the Highways in the 
Highways. Pariſh where the Offence ſhall be 
committed, to be by him applied 
in the Repairs of the Highways 
within ſuch Pariſh. | 
Seck. 11. 9. If any Perſon, apprehend- 
— ed for any Offence againſt this 
hended, and Act, ſhall refuſe to diſcover his 
8 3 Name and Place of Abode to the 
. Plans af Juſtice, before whom he ſhall be 
Abode, to be brought; he ſhall be immediately 
committed. clivered oyer to a Conſtable or 
other Peace Officer, and ſhall by 
him be conveyed to the common 
Gaol or Houſe of Correction of the 
Place where the Offence ſhall be 


committed, there to remain until he 
thal! 


231 
ſhall declare his Name and Place of 
Abode to the ſaid Juſtice, or to 
ſome other Juſtice of fuch Place. 
10. The Forfeitures to be levied <a. 12. 
by Diſtreſs by Warrant of ſuch 9 
aſtice, and to be Half to the Pro- offer 
— and half to the Overſeers — 44 
for the uſe of the Poor of the Pariſh 5 2 
or Place where the Offence ſhall be Sale of the Of. 
committed, or the Offender ſhall be fendersGoods. 
apprehended ; and if there be no — 
e in ſuch Pariſh, Cc. then 
to ſome other Officer of ſuch Pariſh, 
Sc. for the Uſe of the Poor of ſuch 
Pariſh, &c. 
11. Any Perſon who ſhall ſee any $a. ;. 
Offence committed againſt this Act, Offenders may 
may by the Authority of this Act, * 


ed by any 
and without any other Warrant, ap- Perſon ſeeing 


prehend the Offender ; and ſhall N Offence 
with all convenient Speed convey © 
or deliver him to a Conſtable, or 
other Peace Officer of the Place 
where the Offence ſhall be com- 
mitted or the Offender ſhall be ap- 
prehended, in order to be conveyed 
before a Juſtice, there to be dealt 
with according to Law, 
C 4 12, Any 
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A ' 12. Any Perſon ſhall be admitted 
. _— to be an Evidence, notwithſtandin 
Offence com- his being an Inhabitant of the Place 
mitted, legal where the Offence ſhall be com- 
Witneſſes, R 

mitted, 
Sect. 15. 13. Perſons puniſhed by this Act 
1K due ſhall not be puniſhed by any former 
aer 0 5b. Law, Defendant may plead the ge- 
niſhable for neral Iſſue, and give this Act and the 
wie votre ſpecial Metier in Evidence; and if 
other.” the Plaintiff be nonſuited, or diſcon- 
General Iſſue. tinue his Action, after Defendant has 

appeared, Judgment ſhall be given 

againſt the Plaintiff, and Defen- 
Double Coſts, dant ſhall recover double Coſts, for 

which he ſhall haye the uſual Re- 


medy. 


CHAP, XI. 
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CHA P. XI. 


Of what Bzeadth the 
Wheels of Maggons, 
&c. are to be on Turn⸗ 
pike Roads. 
26 Geo. 2. 


1. | T ſhall not be lawſul, for any 283888 
Waggon, Wain, Cart, or the Wheels of 


Wheel Carriage whatſoever (other Waggons tra- 
velling on 


than as herein after mendoncd) to Tyrppke 


travel on any Turnpike Road, un- Roads to be 


ine Inches 
leſs the Fellies of the Wheels of ane: "Marco 


every ſuch Waggon, Cc. reſpective- Penalty, fee 
ly be nine Inches broad, from Side die fourtcenth 


: P 
to Side at leaſt. 5 * 


Chapter. 
2. It ſhall be lawful for any Car- 26 Geo. 2. 


riage carrying one Tree or Picce of i 


Timber, or one Stone or Block of den with one 


Marble only, having the Fellies of — 


the Wheels thereof nine Inches the Fellies 


broad, or upwards, to travel, Sc. nine Inches 


upon any Turnpike Road, with any Pot WY, 


Number of Horſes, Sc. and for any Nember 
any ot Hories ; 


[ 26 ] 

and other four any Waggon or other four Wheel 
* Carriage, having the Fellies of the 
Number not Wheels thereof of ſuch Breadth as a- 
1 foreſaid, to travel, c. on any Turn- 
* pike Road as aforeſaid, with any 
Number of Horſes, &c. not exceed- 

on CORE ing Eight; for any Cart or other two 
— exceeding Wheel Carriage, having the Fellies 
— 22 _ ” 3 of * 3 
5.1.1 aforeſaid, with any Number o 
Re Horſes, Fc. not exceeding Five, 
any 1 without being liable to be weighed 
— at any Crane, &c. or to the addi- 
wo re tional twenty Shillings Toll granted 
2 cigh- and payable for every Waggon, &c. 


teenth Para- drawn by fix Horſes, by 24 Ges. 2. 
$rapy of . 43. 
peer. 


2 3 3. It ſhall be lawful 1 * 
ungut Waggon, Sc. having the ies © 
— — 1 the Wheels of foch Breadth as 
the Horſes. aforeſaid, to travel, &c. upon any 
Turnpike Road, without being lia- 

ble to forfeit any one of the Horſes 

drawing the ſame, together with 

Geers, &c. therewith uſed, notwith- 


ſtanding 6 Geo. 1. c. 6. 
4. And 


p 
C 
b 
1 
fe 
C 
E 
ſe 
ſh 
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4. And no greater Toll on Turn- 26 Geo. 2. 
pike Roads ſhall be demanded for 53% Tft 
Carriages having Wheels nine Inches be demanded. 
broad, than is required by the re- 
ſpective Turnpike Acts to be paid 
for Waggons, or other four Wheel 
Carriages drawn by five or four 
Horſes or Beaſts. 

5. Any two or more of the pre- 26 Geo. 2. 
ſent or future Turnpike Truſtees 38 te 
ſhall by Writing under their Hands N 
order the Fellies of the Wheels of order Wheels 
all Waggons, Sc. which ought to 2 
be of the Breadth of nine Inches, meaſored at 
to be * meaſured at any Turnpike or 2 Turn- 
Toll-Gate on any Highway or Road, P 
upon which ſuch Waggon, &c. ſhall 
travel, &c. 

6. It ſhall be lawful (for three 28 Geo. :. 
Years from the twenty-fourth Day ©; 17. {. 1. 


! Lb; Few 
of June in the Year one thouſand Phat wk 


ſeven Hundred and Fifty-five, but Inches broad, 


no longer) for all Waggons, Wains, — 


of Toll for 
three Vears. 
For the Penalty of obſtructing the mea- 
ſuring of the Wheels, ſee the Para- 
graph of the laſt Chapter. 


Carts, 


28 Geo. 2. 
c. 17. ſect. 3. 
Tolls may be 
raiſed one 
fourth en all 


with narrow 


28 
Carts, and Carriages, for all Goods 
and Merchandize, either loaden or 
unloaden, having the Fellies of the 
Wheels thereof of the Breadth of 
nine Inches from Side to Side at the 
leaſt, to paſs through all and every 
Turnpike Gates, Cc. without pay- 
ing any Toll or Duty. 

7. That for three Years from the 
ſaid twenty-fourth Day of Tune, 
and no longer, the Truſtees already 
appointed, or hereafter to be ap- 
pointed by any Act of Parliament, 
or any five or more of them, may 
take or cauſe to be taken an addi- 
tional Toll, if found neceſſary, not 
exceeding one fourth Part more than 
the Tolls payable by the reſpective 
Acts, for every Coach, Caravan, 
Chaiſe Marine, Landau, Berlin, 
Chariot, Chaiſe, Chair, and Calaſh, 
and for all Waggons, Wains, Carts, 
and other Carriages, not having the 
Fellies of their Wheels of the Breadth 
of nine or fix Inches from Side to 
Side reſpectively. 


3. And 


June, 
already 


5 ap- 


ament, 


„ may 
addi- 
y, not 


re than 


pective 
ravan, 
Berlin, 
Calaſh, 

Carts, 
ng the 
readth 
ide to 


. And 
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8. And that the ſaid leſſening the Sea. 4: 
Tolls may not be any way prejudicial _ of 
to perſons who have lent Money on Do 
the Tolls, every Turnpike Act made for five Years. 
this Seſſion of Parliament or before, 
ſhall continue for five Years from its 
Expiration, 

9. By the Fellies of the Wheels 28 Geo. 2. 
of every Waggon, &c. to be of the _—_ 2 = 
Breadth of nine Inches from Side to pane in. 
Side at the leaſt, as direted by 26 tended by 26 
Geo. 2. c. 30. and this Act, is meant, e 
that the Bottom of ſuch Fellies Inches broad, 
ſhould be of the Breadth of nine and flat. 
Inches from Side to Side, and that 
the Bottom of all ſuch Fellies ſhould 
be flat, and even from Side to Side, 
or as near as may be. 


10. The Turnpike Truſtees, or 28 Geo. 2. 
c. 17 ſect. 6. 


any Five of them, ſhall from Time pads to be 


to Time cauſe the Turnpike Roads levelled and 
to be levelled, and put in good Con- Pat mo good 


dition for the Uſe of Travellers and — 
Carriages, | 


11. All 


301 


1 11. All Waggons, Cc. (not be- 
7 8 ing common Stage Waggons or Car- 


with narrow riages) (though the Fellies of the 
MN * Wheels are not of the Breadth of 
3 Stage Nine or ſix Inches) may travel, Sc. 
Waggons, upon any Turnpike Road with any 
"ag — Number of Horſes, c. not exceed- 


Horſes. ing Five. 


28 Geo. 2. 12. Any Waggon, Wain, or other 


2 four Wheel Carriage, not having the 


with narrow Fcllies of their Wheels of the Breadth 


2 * of nine Inches from Side to Side, 


fix Oxen in may travel, &c, upon any Turnpike 
Pairs and two Road, provided every ſuch Waggon, 


Horſes, or 
eight Oxn Sc. be not drawn by more than fix 


andone Horſe; Oxen, or neat Cattle in Pairs, and 
and Carts by two Horſes ; or eight Oxen in Pairs 


ſix Oxen and . i 
a PIO. © with one Horſe; and any Cart or 


four Oxen and Other two Wheel Carriage not having 
two Horſes. the Fellies of their Wheels of the 
Breadth aforcſaid, may travel, &c. 
upon ſuch Turnpike Road, provided 
ſuch Cart, &c. be not drawn by 


* For the Penalty of driving with more 
than five Horſes, ſce the T'wenty-fourth Pa- 
ragraph of the laſt Chapter. 


more 
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more than ſix Oxen or neat Cattle in 
Pairs, and one Horſe; or four Oxen 
in Pairs and two Horſes. 

13. The Horſes or Beaſts drawing 28 Geo. 2. 
ſuch Carriages, uſing ſuch Broad © 17: &&-10. 
Wheels as directed by the ſaid 26 — 2 
Geo. 2. c. 30. and this Act, ſhall for riages with 
the ſaid three Years be exempted 2 8 
from Tolls, as all Carriages uſing from 'Toll for 
broad Wheels are by this Act. three Years. 

14. Where the Toll on Horſes or 28 Geo. 2. 
other Beaſts drawing or paſſing 8. Cay: hy — 
through any Turnpike Gate, doth Jeton, 


not amount to more than one Half- to more than 
penny for any Horſe drawing any obe 8 
Wheel Carriage not having the 48 
Fellies of their Wheels of the Breadth ing, &c. ad- 
of nine or ſix Inches, or to more pn" Lap 
than one Penny for two Horſes, or may be taken. 
to more than three Half-pence for 
three Horſes drawing ſuch Carriage ; 
the Truſtees, or any five or more of 
them, ſhall, if they find it neceſſary, 
on conſidering the State of their 
Tolls, collect Double the former 
Tolls, in cafe ſuch Tolls do not ex- 
ceed one Hali-penny, and three 
Half-pence, in caſe the ſame do not 

excec 
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exceed one Penny, and two Pence 
in caſe the ſame do not exceed three 
Half-pence, and may collect the ad- 
ditional Tolls directed to be taken 
by this Act, in Caſes where the pre- 
ſent Toll amounts to Two-pence 
or more upon the Horſes drawing 
any Carriage, in the ſame Manner 
as if ſuch Toll was laid upon the 
Carriages, any Thing in this or any 
former Act notwithſtanding. 
30 Geo. 2. 1 5. The Turnpike Truſtees, for ſe- 
Bog = "* venYears from the twenty-fourth Day 
more than the Of June in the Year one thouſand 
an for ſeven Hundred and Fifty-eight, ſhall 
aggons, 
Kc. Wheels take for every Waggon, Cart, or 
whereof are Carriage, having the Fellies of the 
223888 Wheels thereof of leſs Breadth than 
may be taken nine Inches from Side to Side at the 
for ſeven leaſt, at the Bottom thereof, or for 
Yon the Horſes or Beaſts drawing the 
ſame, one Halt more than the Tolls 
payable for the ſame reſpectively by 
any Act for making, mending or re- 
pairing Turnpike Roads. 


16. And, 
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16. Provided that nothing in this 30 Geo. 2. 
AQ ſhall extend to Carts or Carin ges Bae 2 — 2 
drawn by one Horſe, or two Oxcn, yy 
and no more, 

17. And provided, that during Sea. z. 
the Time aforeſaid, any Cart or What Carts to 
Carriage drawn by two Horſes or oe Tolls. 80 
four Oxen and no more, having the 
Fellies of the Wheels thereof of the 
Breadth of ſix Inches at the Bottom, 


from Side to Side, may lawfully 


paſs upon any Turnpike Road, and 
through any Turnpike-Gate, paying 
the reſpective Tolls, 

18. And whereas there are in ſe- zo Geo. 2. 
veral Acts of Parliament for making, ner 
amending and repairing Turnpike tobe exempted 
Roads, Exemptions allued from Pay- from Tolls or 
ment of Tolls, in particular Cajes, 11 
therein reſpectively mentioned, and Inches broad, 
Liberties are allowed in particular 
Caſes, to pay lejs Tolls than are char- 
ged upon other Waggons, Carts and 
Carriages, paſſing through Turnpike- 

Gates; and whereas it will tend to 
the Preſervation of Turnpike Roads, 
to confine ſuch Exempiions, Liberties, 
Privileges and Advantages, to Car- 

D rages 
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riages with Wheels of the Breadth of 


nine Inches as aforeſaid: It is there- 
fore ena&ed, that during the Time 
aforeſaid, no Perſon ſhall by virtue 
of any of the ſaid Acts claim the 
Benefit of any Exemption from 
Tolls, or Part of them, or to pay 
leſs Toll for any Waggon, Wain, 
Cart, or other Carriage, or Horſes 
drawing the ſame, than other Car- 
riages of the like Nature ought to 
pay, unleſs ſuch Waggon, &c. have 
the Fellies of the Wheels thereof of 
the Breadth of nine Inches as afore- 
ſaid, other than Carts and Carriages 
drawn by one Horſe or two Oxen, 
and no more; and other than Carts, 
Sc. drawn by two Horſes, or four 
Oxen, and no more, having the 
Fellies of the Wheels thereof of the 
Breadth of fix Inches as aforeſaid, 
but that the Toll, together with the 
additional Toll hereby enacted for 
every ſuch Waggon, &c. having the 
Fellics of the Wheels of leis Breadth 
than nine Inches as aforeſaid, or for 
Horſes, &c. drawing the lame, (ex- 
cept us before excepred)required * 

aid 
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ſaid reſpective Acts, ſhall be paid in 
the ſame Manner as if no Exem 
tion or leſs Toll had been allowed 
by any of the ſaid reſpective Acts, 
and as fully as all other Waggons, 
Sc. and Horſes drawing the ſame, 
ought reſpectively to pay, which are 
not any ways exempted from Toll, 
or to pay leſs than other Waggons, 
Sc. 


* 7 30 Geo. 2. 
19. And during the Time afore- 3% 8 . 


ſaid, the Turnpike Truſtees, Cc. Waggons, &c. 
ſhall permit all Waggons, &c. ha- with broad 


ving the Fellies of their Wheels of half Tel“ 


the Breadth of nine Inches from within 106 
Side to Side, at the Bottom thereof, Miles of 


London. 
and drawn according to Law, to 


paſs through any Turnpike-Gate 
within One hundred Miles from 
London, paying only one Half of 
the full Tcll payable for ſuch Wag- 


gons, Ce. reſpectively, or for the 


Horſes, &c. drawing the ſame, by 


virtue of any Turnpike Act of Par- 
liament whatſoever. 


D 2 20. And 


Sect. 6. 
But ſuch 
Waggons are 


not to paſs, 


unleſs drawn 
by Horſes in 


Pai rs, and not 


at Length, 


30 Geo. 2. 


c. 28. ſect. 7. 


Narrow 
Wheel Car- 
riages are not 
to pais if 
drawn in 
Pairs, unleſs 


by Oxen. 
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20. And during the Time afore- 
ſa1d, it ſhall not be lawful for any 
Waggon or Wain having the Fellies 
of its Wheels of the Breadth of 
nine Inches as aforeſaid, to paſs 
upon any Turnpike Road, or through 
any Turnpike-Gate, unleſs the ſame 
be drawn by Horſes, Sc. in Pairs; 
provided that where there is an odd 
Horſe Sc. belonging to ſuch Wag- 
gon, Ge. it ſhall be lawful tor ſuch 
odd Horſe, &c. to draw ſuch Wag- 
gon, Ce. together with the other 
Horſes, Ce. drawing in Pairs as 
zforeſaid ; provided that ſuch Horſes, 
Sc. do not in the whole exceed the 
Number of Horſes, &c. allowed by 


Law. 


21. And during the Time afore- 
ſaid, it ſhall net be lawfal for any 
Waggon or Wain having the Fellics 


of its Wheels of leſs Breadih than 


nine Inches to paſs upon any Turn- 
pike Road, or through any Turn- 
pike-Gate, if the ſame be drawn by 
Horſes, Sc. in Pairs, and not by 
Oxecn, 

22, And 
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22. And during the Time afore- 30 "Sy 

ſaid, it ſhall not be lawful for al,y 5 e. 9. 
a ompoſi- 

Truſtces of any Turnpike Roads, tion for Tolls 
to make any Compoſition for Toll: my be made 
fi W Wa. C for narrow 
Or any Ugg n, ain, art, Or yheel Car- 
Carriage, or Horles, Sc. drawing tiges. 
the ſame, (except as bcfore excepted) Exception, 
unleis ſuch Waggons, Cc. have the 
Fellies of their Whecls of the Bread:h 
of nine Inches as aforeſaid. 

23. And from and after the Time ,, Ge 2. 
aforeſaid, no Waggon having the e. 23 ie. 11. 


Fellies of its Wheels of the Breadih 8 
of nine Inches at the Bottom, ſhall - wi- 
paſs along any Turnpike Road, which der than five 
ſhall be wider than five Feet fix om 3 
Inches from the Middle of the Fel- on Tu:npike 
lies of the Wheels on one Side of Roads. 
fuch Waggon, to the Middle of the 

Fellies cf the Wheels on the other 

Side thereof ; and the Surveyor or 
Gate-kerper ſhall meatu:e the ſame, 

at any Tur:.pike or Toll-Gite, in 

Manner aforeſaid; and if any Miſter 

or Driver of any Waggon (hall hin- 

der or refuſe to permit ſuch Surveyor 

or Gate-keeper to meaſne ſuch 


— n—_— Ry —— 
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Waggon as aforeſaid; it ſhall be 
unlawful for every ſuch Waggon 
not permitted to be meaſured as 
aforeſaid, to paſs along any Turn- 
pike Road. 


CHAP. XII! 
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C HAP. XII. 


Weighing Engines with 
additional Toll fo2 
over Meight. 


b; HE preſent and future "4 N 
Turnpike Truſtees or any Weighing 8 


five of them may lawfully (by Engines to be 
24 Geo. 2. c. 43. ſc. 6. muſt =o el 
and ſhall) * build or order or cauſe 
to be built at any Gate or Bar 

for receiving Tolls (and by 21 

Geo. 2. c. 28. ſe. 1. on any Part 

of the Turnpike Road) Crane, Ma- 

chine, or Engine for the weighing of 

Carts, Waggons or other Carriages, 

for the conveying of Goods or Mer- 

chandize, and by Writing ſigned by 

five of them may order ſuch Carriages, 24 Geo. 2. 
which paſs through any ſuch Gate : 43. _—_ 
or Bar, to be weighed with their 5,4. be 
_ —— weighcd. 


w— 


* But they are not obliged to erect En- 
gines, &c. beyond thirty Miles from Landen. 
or where the Tolls do not amount to one 
hundred and fifty Pounds a Year, 24 Ces. 2. 


c. 43. ſeat, 7. 
D 4 Load- 
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Loading ; and any five of them may 

impower any Perſon to take, over 

and above the other Toll already 

OW granted, or to be granted, twenty 
all bore Sgillings for every hundred Weight 
o hundied Over and above ſixty hundred Weight, 
Weign o be o be applied, to the Repair of the 


ar; iied t 
—— che Highway, where ſuch Gate or Bar 


Roads. all be placed. 
8 * - 2. Provided that any Farmer or 
Faimers may Other Perſon may lawfully carry 
carry Goods Gods for Hire from the 15th of 
W April to the 29th of September, in 
Carriages drawn on Wheels bound 
with Streaks or Tire of any 
Breadth. 
14 Geo. 2. 4. It any Perſon ſhall hinder, Or 
RES + attempt to hinder, the weighing, or 
Perſons oppo- ſcizing any Diſtreſs for ſuch additional 
ſing the Col- Toll, or ſhall reſcue the ſame, or 
N no. <> any Violence to any Perſon 
concerned in ſuch weighing or Sei- 
Zare; he ſhall, on Oath of one Wit- 
neſs before one Juſtice where the 
Offence was committed, or the Of- 
fendei ſhall dwell, be committed to 
Gal for three Months, and forfeit 
ten Pounds by Diſtreſs; and if not 


paid 
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paid in three Days, to be ſold re- 
turning the Overplus, &c, 

6. Provided that nothing in this 
Act ſhall extend or be conſtrued to 
extend to any Chaiſe Marine, or to 
any Coach, Landau, Berlin, Chaiſe, 
or Calaſh; nor to any Weggon 
drawn by leſs than five Horſes or 
Beaſts of Draught, nor to any Wain, 
Cart, or other two Wheel Carriiges, 
drawn by leſs than four Hortes, Cc. 
or to any Waggon, Wain, Cart, or 
other Where Carriage, drawn by 
Oxen or neat Cattle only, 

7. Provided that it ſhall be lawful 
for any Carriage loadzn with or car- 
rying one Tree or Piece of Timber, 
or one Stone or Block of Marble 
only, having the Fellies of the 
Wheels thereof of the Breadth of 
nine Inches or upwards, to travel on 
any Turnpike Road, with any Num- 
ber of Horſes, &c. and allo for any 
Waggon, or other four Whesl Car- 
riage, having the Fellies nine Inches 
broad, to be driven upon any Turn- 
pike Road, with any Number of 

Horſes, 


„ 


26 Geo. 2. 
c. 30 ſedt. 3. 
Carriages ex- 


empted. 


26 Geo. 2. 

c. 30. ſect. 4. 
Carriages how 
laden to be 
drawn with 
any Number 
of Horſes, 


and other ſour 
Wheel Car- 
riages with 
any Number 
not exceeding 
Eight; 


and Carts with 
any Number 
not exceeding 
Five, without 
being liable to 
be weighed. 


26 Geo. 2. 
c. 30 ſect. 11. 
Truſtees may 
order Fellies 
of Waggons, 
&c. to be 
meaſured at 
any Turn- 
Pike. 
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Horſes, &c. not exceeding Eight; 
and for any Cart or other two Wheel 
Carriage, having the Fellies of the 
Breadih of nine Inches, with any 
Number not exceeding Five ; with- 
out being ſubject to be weighed at 
any Crane, &c, or to the additio- 
nal Toll of twenty Shillings grant- 
ed for every Waggon or oiher Car- 
riage drawn by fix Horſes, by 24 
Geo. 2. c. 43. 

8. All Turnpike Truſtees, or any 
two or more of them, ſhall by Wri- 
ting under their Hands order the 
Fellies of the Wheels of all Wag- 
gons, Wains, Carts, or other Car- 
riages, which ought to be of the 
Breadih of nine Inches, to be * mea- 
ſured at any Turppike or Toll- 
Gate, upon any Road, upon which 


fuch Waggon, Cc. ſhall reſpectively 


travel, &c. 


For the Penalty of obſtructing the mea- 
ſuring thereof, or making Diſtreſs, ſee the 
thirteenth Section of this Act, in the laft 
Chapter. 


9. For 


* mn —— — A a Tx 


4a ._ _Qcc« Vc a . a 


PEN 4 1 11 a —— 
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9. For three * Years from the 25 Geo. 5 
twenty- fourth Day of June one Cube atk 
thouſand ſeven Hundred and Fifty- Wheels nine 
five, and no longer, all Waggons, * 
Wains, Carts, and Carriages, for all from Payment 
Goods and Merchandize, either loa- CY for 
den or unloaden, having the Fellies e 
of the Wheels nine Inches from Side 
to Side at the leaſt, may lawfully 
paſs through any Turnpike Gate or 
Bar, without paying any Toll or 
Duty. 


* And by 30 Ges. 2. c. 28. ect. 1. for 
ſeven Years, | 


CHAP, XIII, 
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C HAP. XIII. 


The Penaltp ok unload⸗ 


ing Goods to avoid the 
Toll. 


F any Perſon ſhall unload or 
cauſe to he unladen any 
Goods or Merchandize out of any 
Waggon, Cart, or other Carriage, 
before ſuch Waggon, &c. ſhall come 
to any weighing Engine, in order to 
avoid paying twenty Snillings per 
preg or ſhall load or lay upon 
any ſuch Carriage, after the ſame 
ſhall have paſſed any ſuch weighing 
Engine, any Goods, Sc. taken or 
unladen from any Horſe, Cart, or 
other Carriage, belonging to, or hircd 
or borrowed by the ſame Waggoner, 
he thall forfeit twenty Pounds to 
the Commiſſioners, &c. for repair- 
ing the Road where Offence com- 
mitted, or to be paid, recovered and 


levied upon the Goods, Sc. of the 
Owner 


45! 
Owner of ſuch Waggon, Cc. as 


other For feitures are; and the ſame 
ſhall be applied to the Repairs of 
the ſaid Roads. 

2. If any Perſon ſhall unload or 
cauſe to be unloaden, any Goods, 
Wares, Cc. from any Cart, Wag- 
gon, or other Carriage, at or before 
the ſame ſhall come to any Turn- 
pike-Gate, with Intent to avoid the 
Payment of any Part of the Tolls 
to be thereat collected, every Per ſon, 
being the Owner of ſuch W:ggon or 
Carriage, on Conviction beture any 
three or more of the Truſtecs of 
ſuch Tolls, or one or more Juſtices 
of the Peace for the County, &c. 
where Offence committed, upon the 
Oa h of one or more Witneſſes, 
(which Oath the ſaid Truſtees and 
Juſtice or Juſtices are empowered to 
adminiſter) ſhall forfeit five Pounds, 
and if not forthwith paid, to be levi- 
ed by Diſtreſs, Sc. of Offender's 


Goods, Fc. by Warrant under Hands 


and Scals of the ſaid Truſtees and 
Juſtice or Juſtices, rendring the 
Overplus 


28 Geo. 2. 
c. 17. ſect. 7. 
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Overplus (in any be) on Demand, 
after deducting the reaſonable Charges 
of making the Diſtreſs and Sale, to 
be ſettled by ſuch Truſtees, Juſtice 
or Juſtices, and every Driver of ſuch 
Waggon, &c. ſo offending, and con- 
victed as aforeſaid, ſhall be commit- 
ted to the Houſe of Correction for 
one Month. \ 


CHAP. XIV. 


— —̃ — ot. — 


- 
— 
— — — — „ WD. — — 4 * 
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C HAP. XIV. 


The Penalty of Mag⸗ 

gons turning out of 
the Road to avoid the 
Toll. 


O Waggon, Cart, or other Car- 2 Geo. 2. 
riage, travelling for Hire, up- e. 43. ſect. 4. 

on any Turnpike Road, ſhall be | 

turned out of the ſame into any 

of the adjacent Roads, not being 

Turnpike Roads, in order to avoid, 

and thereby avoiding paying the 

Tolls, upon Pain of forfeiting any 

one of the Horſes drawing ſuch 

Waggon, &c. (not being the Thill 

or Shaft-Horſe) with all his Geers 

and Accoutrements, to the ſole Be- 

nefit of any Perſen who ſhall ſcize, 

Se. the ſame; and the Perſon ma- 

king ſuch Seizure, Sc. ſhall proceed 

in like manner, and be intitled to 

the like Remedies, as is directed and 

given in Caſes of Seizure of Horſes, 

by 5 Geo. 1. c,. 12. 


CHAP. XV, 
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C HAP. XV. 


What Inſcription ne⸗ 
ceſſary on common 
Stage Maggons oz 
Carts. 


26 Geo. 2. 1, VERY Owner of every Wag- 
Fot — pe 5 gon, Wain, or Cart, tra- 


nalty, ſee the velling for Hire, driving or cauſing 
* to be driven, drawn, or conveyed 
5 ſuch Waggon, Ge. Turn- 
laſt Chapter. Ren. DE, upon 207 
pike Road, ſhall have his Chriſtian 
and Surname and Place of Abode, 


written or painted in large legible 


Letters upon the Tilt, or other con- 
ſpicuous Place of ſuch Waggon. 
28 Geo. 2. 2. Eveiy Owner of every * com- 
17. ft. 14. mon Stage Waggon or Cart, having 


Every Waggon, Wain, Cart or Car- 
riage travelling with, or conveying Goods for 
Hire, {hall be deemed a COMMON STAGE 
WAGGON, within this Statute, by 30 
Geo. 2. c. 28. ſe. 13. For the Penalty, ſee 


the T'wenty-eighth Paragraph of the laſt 
Chapter. 
the 


_—_— — < 


ws. 0 — 
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the Fellies of their Wheels of leſs 
Breadth than nine or fix Inches from 
Side to Side, ſhall (over and above 
his Chriſtian and Surname and Place 
of Abode, as in the preceding Act 
is directed) upon his Waggon or 
Cart paint, or cauſe to be painted, 
upon the Tilt thereof, and upon the 
moſt conſpicuous Part of ſuch Wag- 
gon or Cart which has not a Tilt, 
COMMON STAGE WAGGON 
or CART, as the Caſe may be, in 
large and legible Characters. 


E CHAP. XVI. 
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C HAP. XVI. 


Carts to be numbered 
and regiſtered, and 
their Owners Names 
to be placed thereon. 


I. O Perſon whatſoever ſhall 

drive any Cart, Car, or 
Dray, of any Kind whatſoever, 
within the Limits of the weekly Bills 
of Mortality, unleſs the Maſter or 
Owner of ſuch Cart, &c, ſhall place 
upon ſome conſpicuous Part of ſuch 
Cart, Sc. the Name of the Owner, 
and the Number of ſuch Cart, &c. 
ſo belonging to him, in order that 
the Driver of ſuch Cart, &c. may 
be the more eaſily convicted for any 
Diſorder or Miſbchaviour committed 
by him k. 


* For the Penalty, ſee the thicteenth Pa- 
ragraph of the laſt Chapter, 


2. Every 
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2. Every Owner of ſuch Cart, Sed. 3. 
&c. reſiding within the Limits afore- 
ſaid, ſhall enter his Name and Place 
of Abode with the Commiſſioners 
for licenſing Hackney Coaches, for 


which Entry no more than one 
Shilling ſhall be paid“. 


hr. 


— — 


* For the Penalty, ſee the thirteenth Pa- 
ragraph of the laſt . 


E 


CHAP, XVII. 


d 


The 


52 


C HAP. XVII. 


Foꝛfeitures and 
Penalties in all the 
above Caſes, and the 
Method of Pꝛoceeding 
to recover them. 


4 HE Reader will obſerve 

that the Penalty of leaving 
empty Carriages in the Highway, was 
ſo inſeparably connected with the 
Offence itſelf, that we could not, 
without the greateſt Confuſion and 
Impropriety, bring it into this Chap- 
ter, therefore we refer him to the 
ſecond Chapter for both, ſo like- 
wiſe to the tenth, thirteenth and 
tourteenth Chapters for the ſame 
Reaſons. 


2. Every 
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2, Every Owner of every Wag- 
gon, Cc. * offending againſt this 


(which by 7 & 8 V. 3. c. 29. 


for oftending 


ſect. 2. is to be employed in the againſt this 
Repairs of the Highways in the Pa- AR. 


riſh, Town, Village or Hamlet, 
where ſuch # Forfeiture was com- 
mitted, according to the Direction 
of 3& 4W. & M. c. 12. and no 
otherwiſe) on Conviction before one 
Juſtice of the Peace on his View, 
or Oath of one ſingle Witneſs, by 
Diſtreſs. 


>. 


* Conſtable, &c. ſuffering Waggons, c. 
to paſs through his Limits contrary hereto, 
_ ſhall forfeit forty Shillings in like Manner, 
Foo of OR 


+ For the Offence, ſee the firſt Paragraph 
of the third Chapter. 


t So in the original Statute, but quere 
whether Offence would not -be more proper ? 


E 3 3. 


1541 
3 W. & M. 


3. If ſuch Annoyances (as men- 
E 12. ds tioned in the fourth and fifth Sections 
Negle& pu- ; 
niihea as Re- of this Act, for which ſee the ſecond 
doc Defaults and third Paragraphs of the firſt 
Church, andif Chapter) ſhall not be removed and 
not awended amended within thirty Days after 
— ry Notice given in the Church imme- 
veyor ſhall diately after Sermon by the Surveyor, 
repair them, he ſhall within thirty Days remove 
by him whe and amend the ſame, and diſpoſe 
ought to re- thereof for the Repair of the High- 
ds ways, and he ſhall be reimburſed 
what Charges he ſhall be at in ſo do- 
ing, by the Parties who ſhould have 
How Survey- done the ſame; and if they ſhall 


or _— upon Demand refuſe or neglect to 
burſemercs, Pay the ſame, the Surveyor ſhall ap- 
ply to a Juſtice of the Peace of the 
Diviſion, and in Default thereof to 


a neighbouring Juſtice of the Peace 


— 
2 


* 


* And by 1 Geo. 1. ff. 2. c. 52. ſect. 8. 
if they ſhall not be removed in thirty Days 
after due Notice thereof given by the Sur- 
veyor, the Offenders ſhall forfeit any Sum 
not exceeding five Pounds, nor under twenty 
Shillings, to be levied by Warrant of the Juſ- 
tices, at the ſpecial Seſhons, by Diſtreſs. . 

O 
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of the County, and upon his ma- 
king Oath before ſuch juſtice of the 
Notice to the Defaulter in Manner 
aforeſaid, he ſhall be repaid all ſuch 
his Charges as ſhall be allowed to be 
reaſonable by the ſaid Juſtice, to be 
levied by Diſtreſs. 

4. The Owner or Driver of any 5 Geo. 2. 
Waggon (offending againſt this Act &) © 12. fert. 1. 
ſhall forfeit all the Horſes above fix, 
with all Geers, Bridles, Halters, and 
Accoutrements, to the ſole Uſe and 
Benefit of any Perſon who ſhall ſcize 
or diſtrain the ſame. 

5. The Owner, Cc. of any Cart 1 p 
(offending againſt this Act +) ſhall 26 Ce z. 
forfeit all his Horſes above four, c. 29. 
with all Geers, &c. in lhe Man- 


ner, as in the preceding Act next 
above, 


* 


— 


* For the Offence, ſee the firſt Paragraph 
of the fourth Chapter, 


+ For the Offence, ſee the firſt Paragraph 
of the fifth Chapter. 


E 4 6. And 
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5 2 6. And whatever Perſon ſhall 
Horſes, &c. make any Seizure or Diſtreſs for any 
ſeized to be of the Penalties hereby incurred, 


32 to ſhall deliver ſuch Things ſo ſeized, 
e next 


Conſtable, &c, &c. to the Conſtable, or ſome Pa- 
riſh Officer, of the ſame or next 
adjacent Town or Pariſh where ſuch 
Diſtreſs, &c. is made, (who is here- 
by required to receive and ſafely 
keep the ſame) till the Perſon who 
made ſuch Diſtreſs, Sc. ſhall make 

Proof of the Proof upon Oath before ſome Juſtice 

Oteucerov of the Peace of the Offence com- 

a Juſtice, who Mitted ; and the ſaid Juſtice is here- 

ſhall iſſue his by required to ifſue his Precept to 

— ge. ſuch Conſtable, Cc. immediately to 

to deliver the deliver the Things ſo forfeited, to the 

ores kc. e Party who ſeized, &c. the ſame, to 
emo. pis ſole Uſe, &c. paying ſuch rea- 
ſonable Charges for keeping and ſe- 
curing ſuch Things as the ſaid Juſtice 

ſhall allow and direct. 

Geb 1. 7. If any Perſon ſhall hinder, or 

5 . z with Force or otherwiſe endeavour 

Seizure, &c to hinder, the ſeizing, diſtraining, or 

Imptiſonment Carrying away any Seizure, c. for 

for (hree n. any Forfeitures incurred by this Act, 

at Bail, or thall reſcue the ſame, or uſe any 
| Violence 
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Violence to the Perſon concerned in 
making any ſuch Seizure, &c. he 
ſhall, upon due Proof made on Oath 
by one or more Witneſſes before one 
or mote Juſtices of the Peace for the 
County wherein ſuch Offence is done, 
be committed by ſuch Juſtice or Juſ- 
tices to the common Gaol for three 
Months, without Bail or Mainprize, 


and ſhall alſo fo:feit ten Pounds to nd forfeit ten 
be levied and recovered by Diſtreſs Pounds. 


and Sale of the Offender's Goods 
and Chattels, by Warrant under ſuch 
Juſtice or Juſtices Hand and Seal, 
(who is and are hereby required to 
grant the ſame) and if the Penalty 
be not paid within * three Days after 


Diſtreſs | 


0 


— — 
* 


* The Diſtreſs muſt be kept four Days at 
leaſt, and not more than eight, by 27 Geo. 2. 
c. 20. or before the Goods are ſeized, Oath 
may be made at any Time within three 
Days, before any ſuch Juſtice of the Peace 
where the Offence was committed, or the 
Offender ſhall happen to be, and the Goods 
ſhall remain for three Days after the Offence 
liab'e to Seizure and Diſtreſs, for the Uſe of 

the 
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Diſtreſs made, then the Perſon fo 
diſtraining may lawfully ſell the 
Goods, &c. ſo diſtrained, rendering 
the Overplus to the Owner, firſt de- 
ducting the Charges of the Diſtreſs 
and Sale. 


Hilary Term 8. An Information was moved 
16 Geo. 2. 


The King againſt him, for not condemning an 
againſt Thomas Horſe taken out of a Team, under 


Sergeſen Elq; the Statute of 5 Geo. 1. c. 12. which 
2 Str. 1181, 


Andr. 18, Tequires Proof to be made befote a 
S. P. Juſtice, of the Cauſe of the For- 
feiture; and the Party who ſeizes 
tendering his Oath, the Defendant 
ſcrupled to take it, or to determine 
the Affair in the Abſence of the 
Owner or Driver. And by the Court, 
they were both reaſonable Objec- 
tions; why is not the Perſon who 
ſeiſed, and is to have the Benefit of 
the Forfeiture, within the Reaſon of 


the Informer, in like Manner as if they had 
been ſeized in the Fact, by 14 Ges. 2. c. 42. 
ſe. 6. or an Action of Trover may be 
brought for the ſame, wherein if the Plaintiff 
recovers, he ſhall have double Coſts, by 24 
Ges. 2. c. 43. ſect. 11. 


excluding 
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excluding Informers where there is 
a Penalty? Making Proof muſt 
mean a legal Proof. The other alſo 
is but natural Juſtice: There are Ex- 
ceptions in the Act, as to one Stone, 
or one Piece of Timber, though 
drawn by ever ſo many Horſes; 
and ought not the Owner to have 
an Opportunity of ſhewing it? And 
the Rule was diſcharged with 
Coſts. 
9. The Owner or Driver of any 5 Geo. 1. 
Waggon (offending againſt this Act *) & 7 — 4 
ſhall forfeit all the Horſes above e. 585 A. 
three with Geers, Bridles, Halters, 2, 6. 
and Accoutrements to be ſciſed, &c. en wa 
or otherwiſe recovered, as the Num- 24 Geo. 2. 
ber of Horſes above ſix in a Wag- © 43: kr. 
gon, either in Length, Pairs or Side- 
ways, as is particularly mentioned 
in the firſt Paragraph of the fourth 
Chapter. 


— — 


— 


* For the Offence, ſee the ſeventh Chap- 
10. The 


ter. 


6 Geo. 1. c. 6. 


14 Geo. 2. 
C. 42. ſect. 3. 
Collectors 
may ſeize for 
additional 


14 Geo. 2. 
c. 42. ſect. 5. 
What Carri- 
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10. The Forfeiture for carrying 
exceſſive Loads contrary to the Act 
(for which ſee the ninth Chapter) is 
any one of the Horſes, together 
with the Geers, Bridles, and Hal- 
ters therewith uſed, to any Perſon 
who ſhall ſeize or diſtrain the ſame, 
in ſuch Manner and to ſuch Uſes, as 
the Forfeitures are directed to be 
levied and applied, by 18 Geo. 2. 
63% 

11. In caſe any Perſon ſhall neg- 
lect or refuſe to pay ſuch additional 
Duty of twenty Shillings the Hun- 
dred, as in this Act mentioned, any 
five of the ſaid Truſtees, or any Per- 
ſon impowered by five of them, 
may lawfully levy the ſame by Di- 
ſtreſs and Sale of the Goods of the 
Perſons neglecting, &c. in ſuch 
Manner as they are empowered to 
levy any other Toll, given or to be 
given for the Repair of the High- 
way, where Cranes, Sc. ſhall be 
placed, 

12. Nothing in this A& ſhall be 
deemed to extend to Carts, Waggons, 


apes excepted. Or Other Carriages, employed only 


about 
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about Huſbandry, or carrying of 
only Cheeſe, Butter, Hay, Straw, 
Corn unthreſhed, or Chalk, or any 
one Stone, Block of Marble, or 


Piece of Timber, nor to Caravans, 
or the covered Carriages of Noble- 


men and Gentlemen for their pri- 


vate Uſe, or ſuch Timber, Ammu- 
nition or Artillery, as ſhall be for his 
Majeſty's Service. 

13. Any Peiſon * offending a- 
gainſt this Act ſhall forfeit forty 
Shillings, and any Perſon may ſeize 
and detain the Cart, Car, or Dray, 
or any of the Horſes drawing the 
ſame, and detain them till the Pe- 
nalty be paid, 

14. Every Owner of every Wag- 
gon, &c. drawn, Cc. upon any 
Turnpike Road contrary to this 
Act , ſhall forfeit five Pounds, to 
be recovered and applied as mention- 
ed in the ſixteenth and ſeventeenth 


For the Offence, ſec the firſt and laſt 
Paragraph of the ſixteenth Chapter. 
+ For the Offence, ſee the frſ Paragraph 
of the eleventh Chapter. 
Sections 


18 Geo. 2. 
e. 33. . 6. 


26 Geo. a. 
c. 30. ſect. 1 


26 Geo. 2. 
c. 30. ſect. 2. 
Diſtreſs to be 
delivered to 
Conſtablewho 
is to take 
Charge there- 


of till Proof 


be made of 
the Offence ; 
Juſtice to iſſue 
his Precept 
for the de- 
livery. 
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Sections of this Act, or otherwiſe 
ſhall loſe any one of the Horſes or 
Beaſts, not being the Shaft or Thill 
Horſe, together with all Accou- 
trements, and all Geers, Bridles, 
Halters, to the ſole uſe of him 
who ſhall ſeize or diſtrain the 
lame. 

15. The Perſon making ſuch Sei- 
zure or Diſtreſs as aforeſaid, ſhall de- 
liver the Horſe, Beaſt, and Things ſo 
ſeized and diſtrained, into the Cuſtody 
of a Conſtable or ſome other Pariſh 
Officer of any Town, Pariſh, or Place, 
in or near the Place where the Seizure 
or Diſtreſs ſhall be made; and ſuch 
Conſtable ſhall take and receive the 
ſame into his Cuſtody, and ſafely 
keep the ſame, till the Perſon ma- 
king ſuch Seizure, Sc. ſhall make 
Proof, on Oath before ſome Juſtice 
of the Peace, of the Offence com- 


| mitted ; and the faid Juſtice before 


whom ſuch Proof ſhall be made, 
ſhall immediately iſſue his Precept to 
ſuch Conſtable or Pariſh Officer, to 
deliver the Horſe, &c. ſo forfeited, to 
him who diſtrained, &c. the ſame, 

| to 


y puny =©% % 


Inches, and are narrowed by wearing, 
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fo and for his own Uſe and Beneſit, 

aying ſuch reaſonable Charges for 

eeping and ſecuring the ſame, as 
the Juſtice ſhall allow or direct; but 
if no ſuch Proof be made in three If Proof be 
Days next after ſuch Seizure, Cc. ws Do. 
then ſuch Horſe, Cc. ſeized, &c, Dilreſs to be 
ſhall be returned to the Owner there. '*turned. 
of, he paying reaſonable Charges for 
keeping and ſecuring the ſame. 

16. In caſe it ſhall appear to the 26 Geo. 2. 
Satisfaction of the Surveyor or Wied tg. 
Gate-keeper, that the Fellies of the nally nine In- 
Wheels of any Waggon or Wheel- aud vroad, 
Carriage travelling upon any Turn- no jefs than 


pike Road were originally, and when eight, exempt- 


firſt made, of the Breadth of nine Re... 


no Penalty ſhall be incurred if they 
meaſure full eight Inches, 

If any Perſon ſhall hinder, or at- SR. 13. 
tempt ſo to do, the meaſuring the 


Fellies of ſuch Wheels or ſeizing, 


Sc. any Horſe, &c. hereby directed 
to be foricited, or ſhall uſe any Vio- 
lence to any Perſon employed in ſuch 
meaſuring, ſeizing, &c. he ſhall for- 
feit ten Pounds. 


17. If 
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26 Geo. 2. 17. If any Perſon ſhall drive 
8 at with Wheels of leſs Breadth, or with 
travelling on more than the Number of eight 
1 Horſes in four Wheel Carriages, or 
Wheels of not more than five in two Wheel Car- 
the Breadth riages (except ſuch as are carrying 
— pg one Piece of Timber or one Stone, 
Horſes, or Block of Marble z) the Conſtable 
or Surveyor of the Highways, or any 
other Inhabitant of the Pariſh or 
Place where the Offence ſhall be 
committed, and the Surveyor of the 
Turnpike, or any Perſon appointed 
by five Truſtees, may apprehend 
Driver to be and take ſuch Driver before a Juſtice 
carried before Of the Peace, and on Conviction by 
— Confeſſion, or Oath of one or more 
and forfeit five Witneſſes, he ſhall forfeit five Pounds, 
Toons. and if he have no Goods whereon 
immediate Diſtreſs may be had, the 
Juſtice may commit him to the 
Houſe of Correction for one Month 
28 Geo. 2. till paid. | 
c. 17. ſect. 7. 18, If any Collector, Cc. of the 
—_— Tolls, at any Gate, &c. where or 
narrow Wheel Hear to which any Crane, Sc. for 
Carriages ®. weighing of Carriages ſhall be built, 
eee ſhall permit any Cart, Waggon. or 
committed. Carriage 


„% Ü—˙ꝙU1 e ̃² IIc. %˙ͤ . ]— w 
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Carriage aforeſaid, not having the 
Fellies of their Wheels of the Breadth 
of nine Inches from Side to Side, to 
paſs through any ſuch Gate, Gc. 
without weighing the ſame (except 
empty Carts, Waggons, or other 
Carriages, 30 Geo. 2. c. 28. ſect. 14.) 
he ſhall on Conviction before three 
or more Truſtees, or one or more 
Juſtices, on the Oath of one or 
more Witneſſes, be committed to the 
Houſe of Cortection to hard Labour 
for one Month, 

19. The Owner of Waggons, Cc. 26 Geo. 2: 
(* offending againſt this Act) ſhall e. 30. ſeQ. 15+ 
be liable to the ſame Penalty and 
Forfeiture as the Owners of Wag- 
gons or Carriages, having the Fellies 
of their Wheels under the Breadth 
of nine Inches, 

20. If any Perſon ſhall write, Uang « far 
Se. or cauſe to be written, Sc. Name. 
any falſe or fictitious Name on any 


* For the Offence, ſce the firſt Paragraph 
of the fifteenth Chapter. 


F Waggon, 
88 
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Waggon, Sc. every Owner of ſuch 
Waggon, Cc. publickly uſed on any 
Turnpike Road with ſuch falſe Name, 
ſhall forfeit fifty Pounds. 
20 Geo. 2 21. Every Owner of Waggons, 
© 3o. bee. Sc. (* offending againſt this Act) 
covered by ſhall forfeit five Pounds, Half to 


Action and him who ſhall inform and ſue, and 
with treble 


Coſts, Half to the Truſtces for repairing 
the Turnpike Ruad, to be recovered 
in the Courts at Weflminſter with 

or in a ſum- trcble Coſts, or before two Juſtices 


2 Way be- of the Pezce where the Offence ſhall 
ore two juſ- 


tices ; Method be committed, who may on Com- 
to be obſerved plaint in ten Days ſummons the 
deli: Party, and the Witneſſes on either 
made of the Side; and if the Party ſhall not 
Faid Offences. appcar on ſuch Summons, then on 
Oath of the Fact committed, they 
may iſſue their Warrant for appre- 
hending him, within their Juriſdic- 
tion; and upon his Appearance or 
Contempt (on Proof of Notice given) 


_ 


* For the Offence, ſee the firſt Paragraph, 
Lc, of the eleventh Chapter, 


they 
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they may proceed; and if he ſhal! 
be convicted, either by View of the 
Juſtices or any of them, or on ſuch 
Information, or Confeſſion, they 
may iſſue their Warrants to levy the 
Penalty with Coſts of Proſecution, 
by Diſtreſs, and if not redeemed in 
five Days, by Sale, and where the 
Goods of the Offender cannot be 
found, may commit him to Priſon 
for three Months, or till Payment ; 


the Perſons aggrieved may appeal to Perſons ag- 
the next general Seſſions, giving grieved may 


fourteen Days Notice; and within 


Quarter-Seſ- 


five Days after ſuch Notice, entring fions, of which 
into Recognizance with two Sureties Notice 


before one or more Juſtices of the 


Recognizance 


P eace, to try the Appeal ; and the with Sureties 
Seſſion may mitigate the Penalty ; hay ente ted 


and may give Coſts, and by their 
Order or Warrant cauſe the Coſts 
to be levied by Diſtreſs of the Goods 
of the Party appealing, and tor 
want of ſufficient Diſtreſs may com- 
mit him to the common Gaol, not 
exceeding two Months, or till Pay- 
ment of ſuch Coſts, and if the 

E-2 Party 
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Party ordered Party ſhall live in another Diſtrict, 
to pay Colls, 


livieg out of any Juſtice of the Peace, on a Copy 
the Juriſdic- of the Order proved upon Oath, 


tion of the. may by his Warrant cauſe the ſame 
Court, juſ- 


tices for the to be levied by Diſtreſs, and if 


County, &. no {ufhcient Diſtreſs can be had; 
may levy the 


fame by Dit ihall commit him to the Common 
'reſs and Sale, C3aol not exceeding two Months, or 
dee. till Payment. 
25 Geo. 2 22. All pecuniary Penalties and 
ce. ee. ij. Forfeitures recovered and levied by 
Application of this Act ſhall be applied, one Half 
vorenue?. to the Informer ſuing for them, and 
the other Half to the Truſtees for 
repairing the Road, or to ſuch Per- 
ton as five or more of the Truſtees 
mall by Writing under Hand and 
Seal appoint for the ſame Pur- 


7225 

28 Geo.z. 23. If any Owner of any Wag- 
6.37: $35 on; "> ſhall travel, Cc. with any 
Waggous 


With narrow soch Waggon, Se. wich more than 


* necls, not flv Horſcs, Se. he ſhall forfeit fave 


ug C . 
_ 1 gd Pounds, which ſhall be recovered, 


Waggons. may Ec. by Diſtreſs, Sc. of Offender's 
be dun BY Goods, Ec. by Warrant under three 


tive Horles, 
if drawn with Or more Truſtres Hands and Scals, 
moro to forteit * or 
Eye !'uunds, 


ay 1 
a ˙ 


— — — 4 — - 
Dew. „ V EE 


— — . 


on. 


* 


—— < — — 
„„ „ „„ 


——— * 
* * S 
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or of one or more Juſtices of the 
Peace, in or near the Place, where 
Offence committed, or by Action 
of Debt, Cc. in any Court of Re- 
cord at Weſtminſter, where no Ei- 
ſoin, &c. ſhall be allowed; and any 
Driver of any Waggon, Ge. acting 
contrary hereto, to be committed by 
Warrant under Juſtices Hand and 
Scal, to the Houſe of Correction 
for one Month, there to remain 
without Bail or Mainprize. 

24. It any Owner of ſuch Wag- 
gon or Cart (as mentioned in the 


former Part of this Section, for 


which ſee the ſecond Paragraph of 


the fifteenth Chapter ) hall Got 
with, or uſe by himſelf or Servant, 
any ſuch Waggon, Sc. without the 
Words thereby required to be paint- 
ed, he ſhall forfeit one of the 
Horſes, &c. (not being the Shaft or 


Thill Hor ſe) together with all Geers, 


and Accoutrements to ſuch Horſe, 
Sc. belonging, to the ſole Uſe, &c. 
of the Perſon who ſhall ſeize, &c. 
the ſame, and ſuch Perſon ſhall 

24 pro- 


Driver to be 


committed 


„ without Bail 


for a Month. 


28 Geo. 2. 
c. 17. fel, 14 


* Geo. 2. 
7. ſect. 15. 
Method of 
Iroſecution 
for the reco- 


vering pecuni- 


ary Penalties, 


How if an 


Lorie, c. is. 


tor ſoited. 
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proceed in like Manner, and be in- 
titled to the like Remedy, as is di- 
rected and given in Caſes of Seizure 
of Horſes, by 26 Geo. 2. c. 30. 

25. Every Proſecutor or Infor- 
mer may ſue for any Forfeiture or 
Penalty by any Act relating to 
Turnpike Roads, in the Manner 
directed by ſuch Act, or in any 
of the Courts at Weſiminſler in 
Manner following, v:z. if it is a 
pecuniary Penalty, by Action of 
Debt, in which it ſhall be ſufficient 
to declare, that the Defendant is 
indebted to the Plaintiff in the 
Sum of being forfeited by 
an Act, intituled An Act to 

* amend an Act made in the 
** twenty-ſixth Year of the Reign 
of his preſent Majeſty,” intituled, 
* An Act for the Amendment and 
*© Preſervation of the public High- 
** ways and Turnpike Roads of 
** this Kingdom; and for the 
more effectual Execution of the 
+ Laws relating thereto.” And if 
it is an Horſe, Beaſt, or other 

Goods, 


—— + 1 — — 
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Goods, by an Action of Trover, 
in which the Value thereof ſhall 
be given in Damages, without 
any Proof of any Seizure or De- 
mand, 

26. But that there ſhall be one Sed. 16. 
Recovery for one Offence, bona 
fide. 

27. If any Perſon ſhall, during zo Geo. 2. 
ſeven Years, drive or cauſe to be & 28. fell. 8. 
driven on any Turnpike Road, — hd 
any Common Stage Waggon, pro- gone or un- 
hibited by this Act to paſs along 3 
any Turnpike Road, with any 
greater Number of Horſes or Beaſts 
than is allowed by Law, or in 
any wiſe contrary to the true In- 
tent and meaning of this AQ; 
every Perſon ſo offending, and 
every Maſter or Owner of ſuch 
Waggon, Wain, Cart, or Carriage 
ſo driven, ſhall be deemed to be 
guilty of a common Nuſance and 
Miſdemeanor, and ſhall be puniſhed 
for the ſame by Indictinent or Infor- 2 
mation, or ſhall, at the Election of 1 
the Proſecutor, be ſubject to the tion, &c. 

14 ſame 
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ſame Penalties and Forfeitures, as 
the Owners of Waggons and Car- 
riages having the Fellies leſs than 
nine Inches broad, are ſubject to by 
26 Geo. 2. c. 30. to be levied and 
applied as therein mentioned. 
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Loaded Carriages. 5 21, 41 
Loads. 15, 25, 44, 45, 46 
London. 14, 15, 35 
M. 
Meaſuring Wheels, 27, 42 


Nliſbehaviour of Carmen, &c. 16 


N. 
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N. 


Name to be diſcovered. Page 4, 22 
to be wrote on Carriages. 48 


— uſing a Falſe one. 65 
Narrow Wheels. 26, 36, 37, 

| 64, 68 

Neglect. — 54 

Nonſuit. 7 

O. 

Obſtructions in the Highway. 1, 2, 

20, 21 

Offenders how to be apprehended, 

5 19, 23 

not to be puniſhed twice, 

6, 24 

— —— when to be committed. 

22 

One Horſe, - 30 

Oxen. — 30, 36 
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* 
Penalties. Page 4, 21, 40, 53, 70 
— — 6 


Pleading. 
Puniſhment not to be double. 6, 24 


Precept, — — 56, 62 
Proof, — — 56, 62, 63 
Q. 
Quarter-Seſſions. — 67 
R. 

Recognizance, — 67 
Reſiſting. — 18 
Riding on Carts. 16, 17, 18, 21 
Roads. * 27, 40 
8. 

Sale. — — 22, 23, 68 
Seizure, — — 56 
Sergeſon's Caſe. 58 
Six Horſes. — 9 
— xen. — 30 


STATUTES, 


18 


STATUTES, 
CnuAaRLEs II. 


22 Car, 2. c. 12. fect. 6. p. 8. 
—— ſect. 17. p. 53. 


WILLIAM and MARY. 


3 W. & M. c. 12. ſect. 4, f. P. 2. 
— ſc. 8. p. 54. 


GEORGE I. 


1 Geo, 1. ſt. 2. c. 11. ſect. 1. p. 8. 
—— C. 57. ſcct. 8. p. 16. 
5 Geo. 1. c. 12. P. 9. 
— — ſcct. 1. p. 10, 55. 
— . 2. p. 56. 
— ä ͤ  {ct.,.p.13},59. 
— — — ſect. 4. p. 56, 57. 
— ſect. 5. p. 9, 10. 


— —— ſet. . 
6 Geo. 1. c. 6. p. 15, 6 


GroRGE II. 


ha. 8 


— " 
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GEORGE IL. 


LH 0% 8, c. 42. ſect. 1. p. 39. 
— — ſecdt. 2. p. 40. 
ſect. 3. p. 60. 
— 5 —D— ſect. 4. p- 40. 
ſect. 5. p. 60. 
— — ſed. 35. p. 60. 
16 Geo. 2. c. 29. p. 55. 
18 Geo. 2. c. 33. 1 2, 3. p- 14. 
ect. 4. p. 50. 
led. 5. p. 51. 
ſect. 6. p. 61. 
LY left. 7. p. 14. 
21 Geo. 2. c. 28. ſect. 2. p. 44, 45. 
24 Geo. 2. c. 43. ſect. 4. p. 47. 
— ect. 7. p. 39,41. 
— — ſet. 8, 9. p. 17. 
— ſect. 10. p. II. 
26 Geo. 2. c. 30. ſect. 1. p. 2 5, 61, 66. 
ſect. 2. p. 62, 63. 


5 . 3,4. P.25,41. 
— — ſect. 5. p. 26. 


— ſect. 6. p. 12. 

— — ſect 7. p. 27. 
— ſect. 11. p. 27,42. 
G — ect. 12, 
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— ſect. 12, 13. p. 63. 
— ſect. 14. p. 2 5, 64. 
— ſect. 1 5. p. 48, 65. 
—— ſect. 17. p. 68. 

27 Geo. 2. c. 16, ſect. 7. p. 18. 

28 Geo. 2. c. 17. ſect. 1. p. 27, 43. 
— ſect. 3. p. 28. 
. ſect. 45, 5,6. P- 29. 

ſect. 7. p. 4 5, 40, 64. 

— ſect. 8. p. 30, 68 

— — ct... p. 30. 

— — ſect. 10, 11. p. 31. 

—— ſect. 14. p. 48, 69. 

Og —— ſect. 15. p. 70. 
39 Geo, 2. C. 22. ſect. 16. p. 71. 

ſect. 7. p. 20. 

| — ſect. 8. p. 3. 

- —— ſect. 9. p. 21. 

ſect. 10, 11. p. 4, 

. 

— ſe ct. 12. p. 5, 23. 

— — 14, 15. p. 6, 

7, 24. 

30 Geo. 2. c. 28. ſect. 1. p. 32. 

88 . ſect. 2, 3, 4. p. 33, 


34, 35 
wow — ſect. 5. p. 35. 


ſect. 6. 


831 
— ſect. 6. p. 36. 


ſect. 8. p. 71. 
ſect. 9, 11, p. 37. 


38. 

Sutveyor. 54 
2 

Three Horſes, — 13 

Toll. 27, Sc. 31, Sc. 33» 

35,37, 43, Cc. 

Treble Coſts, 60, 66 

Turnpike Roads. 25, 29, 37, 64 

Truſtees. 27, 42 

Two Horles, 30 
: U. 

Uſing a falſe Name. 65 
W. 


Waggons. 8, 21, 25, 27, 30, 32, 
35, Sc. 63, 68, 71 


G 2 Warrants 


—— * 


— - — 
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Warrants. — 5. 19 

Weighing. 26, 39; 40, 42, 64 

Wheels. 24, 275 De. zr, 3a, 

35, Sc. 63, 64, 68 

Witneſs, 6, 24 
ERRATA. 


In page fourtcen in the Margin, after ſee the 
infert thirteenth. | 


